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A War of Systems 


Economic Socialization as Component Part of National Defense 


GUSTAVUS MYERS 


Historian—Author of History of the Great American Fortunes, and 
Ending of Hereditary American Fortunes 


HE significance of this war is rad- 

ically different from immediately 
previous conflicts. Superficially it is a 
war following the line of the World War 
except that the grouping of contending 
peoples is not altogether the same. But 
unmistakably this at basis is no mere 
war of nations but an epochal one of 
systems. Transitional processes in vari- 
ous countries, recasting their entire 
social, political and economic structure, 
preceded and led up to this war which is 
distinctly one of pitting system against 
system. 

In Russia, Italy and Germany the ov- 
erturn of older systems was abrupt and 
revolutionary, decreed by power of dic- 
tatorship. Whether this was personal, 
as in the case of Mussolini or Hitler, or 
done in the name of the “dictatorship of 
the proletariat” in Russia, the resulting 
essentials have been alike. Private capi- 
talism was either extinguished or vastly 
modified with the State assuming total 
overlordship of every activity, not only 
political and industrial but mental as 
well. The individual was completely sub- 
jugated to the design of the State in- 
corporated in the sway of sheer dic- 
tators. 

In some other na- 
tions, transitional 
forces were at work, 
but their pace was 
more or less gradual 
and suitable to dem- 
ocratic action and de- 
cision. Sweden was 
one example, France 
another. In fact, the 
Popular Front move- 
ment in France was 
so preoccupied with 
social progress legis- 
lation that its labor 


program, as events sadly proved, over- 
reached itself. Strikes to extend the 
program often crippled industrial pro- 
duction. The consequence was an inade- 
quacy of war equipment which, as we 
have seen, has been so disastrous to 
French armies. 

Great Britain has long, of course, had 
its Labor and radical parties, and, it was 
reported, a condition made by Labor 
members of Parliament in entering Win-. 
ston Churchill’s government was that af- 
ter the war steps toward the advent of 
Socialism would be taken. Britain is 
now obviously under a dictatorship, but 
it is one granted by Parliament, wholly 
for imperative war emergency needs. 
And yet what drastic changes in the com- 
position of British social, financial and 
industrial forces may flow out of this is 
indeed a moot question. 


In the “New” World 


URNING to the Western Hemisphere 
we have seen a distinct transition 
in process in Mexico, and only recently 
President Vargas of Brazil declared 
“that the world was undergoing severe 
modifications and was headed toward a 
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future much different from the present.” 
Furthermore, he pronounced that in both 
economic formation and in social and 
political organization the old standards 
and formulas were dead. An economy 
directed by the State is his avowed ideal. 
That he defended dictatorship has no 
particular significance coming from him, 
since he has for nearly ten years held 
dictatorial power, and dictatorships, tem- 
porary or otherwise, have long been a 
chronic feature in many Latin-American 
countries. 

These are a few of the proofs of some- 
what world-wide convulsive movements 
against what was long accepted as the 
established order. Above all, of special 
home interest, what have been the mani- 
festations in America itself? Here we 
have seen enacted a whole series of laws 
vitally striking at privileged groups and 
classes, at monopoly power, and at the 
same time, for the first time in our his- 
tory, enhancing the security of the many 
by providing large-scale public work 
projects, by unemployment and old-age 
insurance and by other measures. When 
it is recalled that until only a short time 
ago the penniless unemployed were left 
to depend upon the feeble succor of char- 
ity or entirely neglected, and the same 
was true of the disabled and the helpless 
and aged, the far-reaching character of 
these steps may be vividly realized. 

And by all the signs these changes are 
only the beginning. Considering that 
the Republican opponents to the present 
political Administration concede the sa- 
lutary nature of these measures in prin- 
ciple, the pronouncement of President 
Roosevelt, in his Charlottesville address 
recently has profound import. “Yes,” he 
said, “‘we still insist on the need for vast 
improvements in our own social and eco- 
nomic life.” 


20th Century “Crusades” 


HAT direction will these take? 

This query brings into the open 
the nature of the war in progress. We 
see three dictatorially-governed nations 
which virtually enroll and exalt them- 
selves as crusading countries. They bold- 
ly exhibit themselves as crusading via 
cannon, tank and aircraft, not omitting 
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propaganda, for the spread of their sys- 
tems. It is hardly accurate to describe 
these in the plural, for however they may 
seem to vary in labels and superficials, 
Communist, Fascist and Nazi systems 
have fundamentally much in common. 
And it is because of this fact that they 
have been able to harmonize relations and 
arrive at mutual action in one form or 
another. All are foes of the system else- 
where, and each in its aggressions has 
justified itself on similar grounds. When 
Russia grasped part of Poland, it did so 
on the ground that it was removing rob- 
ber landlordism and capitalist oppression 
in that country. In the very act of 
swallowing Estonia and Lithuania on 
pretexts, Moscow was exultantly broad- 
casting the fact that it had succeeded in 
sovietizing its share of Poland. 

Both Hitler and Mussolini in almost 
identical language, have repeatedly an- 
nounced their fixed aim to crush what 
they term the pluto-democracies. Spe- 
cifically this was applied to France and 
England, but the implications of at- 
tempts elsewhere are not absent. With 
the occupation of Paris by Germans, Al- 
fred Rosenberg, leading exponent of Nazi 
“philosophy,” notified France that it 
would now have “a new social age.” Sub- 
jection of the world, or much of the 
world, to their mold is the avowed and 
iterated purpose of the totalitarians. 


The Real Reason 


HE reasons ordinarily given for the 
war’s causes are various. Germany’s 
aim is declared that of revenge, victory, 
recovery of lost colonies, new acquisi- 
tions, and pride of vast territorial do- 
minion. Italy’s supreme object is pre- 
sented as revival of ancient imperial 
glory by obtaining full control of the 
Mediterranean, its islands and bordering 
African lands. Another cause and one 
imputed to all Europe is that there is not 
enough food for its swarming popula- 
tions, and the fight is for new areas. Still 
another cause is set forth as the frenzied 
aim of countries lacking certain material 
resources to get hold of lands having 
them. 
Without doubt all of these factors have 
their varying influence. But over and 





beyond them in this war emerges the 
towering fact that systems are colliding. 
However much this powerful element in 
mankind’s strifes may be overlooked or 
forgotten, it has been a startling recur- 
rence. 


The conflict of Greek and Roman cul- 
tural systems with barbarian caused long 
and bitter wars in ancient times. Clash 
of religious systems, as for instance, the 
Christian and the Mohammedan, entailed 
protracted wars, and one pivotal phase 
was finally settled in 732 A. D. by the 
battle of Tours which rescued France 
and Northern Europe from Mohamme- 
dan conquest. 


The advent of the feudal system re- 
sulted in many European countries in 
continuing warfare between incoming 
feudal dukes and the kings, and in later 
times long-intrenched feudalism was 
confronted by the rising capitalist sys- 
tem, the effect of which was seen in up- 
heavals, revolutions and more _ wars. 
Early in the nineteenth century the fight 
of the monarchical system against the 
republican came to a head with the for- 
mation by the sovereigns of Russia, Aus- 
tria, Prussia and those of other countries 
of the Holy Alliance, the real object of 
which was to suppress republican insti- 
tutions. This move, it is needless to 
say, led to the proclamation of the Mon- 
roe Doctrine. 


Social Improvements and Defense 


O here in plain view we are now wit- 

nessing the grappling of two en- 
tirely divergent systems. One of these, 
audacious in its assumptions, holds that 
the State, autocratically and regiment- 
ally administered, is the sole repository 
of all power, and that the people exist 
for it. The other maintains that govern- 
ment is the expression of the will of an 
unfettered people whose servant it is. 
With full realization of the paramount 
issues at stake, various countries have 
been fighting to prevent the triumph of 
a system embodied by Germany and Italy 
with Russia thus far acting as an ac- 
cessory. And America is now speedily 
arming as a safeguard against the pos- 
sibility of foreign conquest or domina- 
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tion antipathetic to its philosophy and 
institutions. 


As American spokesman in urging 
these preparations, President Roosevelt 
declared, in advocating the necessity for 
further social and economic betterments, 
that “we need not and will not, in any 
way, abandon our continuing efforts to 
make democracy work within our bord- 
ers.” With this affirmation of the ef- 
ficacy of our mode of life, his address 
went on to make an important, unprece- 
dented point well worthy of especial 
notice. In the turmoil and absorption 
of all previous wars agitation and con- 
sideration of social progress plans fell 
into abeyance and remained dormant for 
a considerable time. But President 
Roosevelt declared the necessity for 
greater social and economic improve- 
ments “a component part of national de 
fense itself.” 


Side by side with the expansion of 
navy, aircraft and other mighty prepara- 
tions, the principle is thereby set forth 
that the course of social and economic 
advancement must simultaneously go on 
as an integral part of the whole. The 
purport is evident: the more dissatis- 
faction with internal conditions is al- 
layed or corrected, the greater the surety 
of unity and efficiency and of more solid 
support of whatever extent of defense 
is required by possible ultimate events. 


The Role of Fiduciaries 


S this enlargement of advanced 
social and economic measures seems 
thus, from present indications, a fore- 
gone conclusion, the relevant question at 
this point is how fiduciaries will align 


themselves. For like all other specialists, 
whether men actually running industry, 
commerce or any other branch of our 
complex life, they know their business, 
and likewise have their able contribu- 
tions to make to the operations of our 
general well-being. The folly of men or 
organizations not trained to a particular 
business attempting to run it was exem- 
plified by the fate some years ago of cer- 
tain banks run by a powerful labor union. 
And in Mexico the operation of rail- 
roads by the syndicalists, as labor organ- 
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izations are there called, proved a fail- 
ure, and recently the Government had to 
resume direction of railroad lines. 

To retain the skilled service of fiduc- 
iary concerns while at the same time 
attuning these to the advancing social 
standards of the times, presents itself 
as the desirable combination. Already, 
in one important field, there has very 
recently been a noteworthy example of 
this adaptation of attitude. 

For years the American Medical As- 
sociation strenuously fought bills intro- 
duced in Congress and in legislatures for 
the establishment of governmental par- 
ticipation in affording better health pro- 
tection, or “socialized medicine,” as the 
movement has been termed. Essentially 
what trust companies have been saying 
about the privacy of their relations to 
their clients was said regarding phys- 
icians by opponents of these bills. There 
were few, if any, relationships in life, 
they declared, more individualistic and 
intimate than that between the doctor 
and patient, and it was indispensable to 
retain that close individualism. Such 
were some of the arguments used both 
on the floor of Congress and in wide- 
spread propaganda put forth by bodies 
and publications opposed to the socializ- 
ing proposal. The uncompromising stand 
of the American Medical Association led, 
it will be recalled, to the action of the 
Department of Justice in seeking an in- 
dictment against that organization on 
the ground that it constituted a “‘medical 
monopoly.” 

But at a meeting of the House of Dele- 
gates of that organization, on June 11 
last, a program which was the equiva- 
lent of the partial socialization of medi- 
cine as a part of our defense measures 
was formally and unanimously adopted. 
This move will make the organized medi- 
cal profession in the United States a 
branch of the military forces, under di- 
rect Federal control, whenever the Gov- 
ernment sees occasion to make the call. 
The A.M.A. pledged its every facility to 
help maintain the health and safety of 
the American people and the mainten- 
ance of American democracy. Although 
the A.M.A. regarded itself as surrender- 
ing a measure of freedom under military 
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necessity and looked forward to its res- 
toration after the emergency had passed, 
yet the steps taken were nevertheless a 
precedent-making recognition of the duty 
of transforming the profession from ex- 
clusively private to necessary public 
service. 

Nor is it the only evidence of socializ- 
ing trends affecting the professions. In 
a speech at San Francisco, on July 9, 
last year, Robert H. Jackson, then So- 
licitor General of the United States, in 
advance of a meeting of the American 
Bar Association, issued a stern warning. 
The Federal Government, he served no- 
tice, might be compelled to provide legal 
services for persons who could not pay 
the present charges of lawyers. There 
have followed utterances from other pub- 
lic men favoring the socializing of legal 
advice. Passionate discussions pro and 
con have been carried on in letters pub- 
lished in leading newspapers. 


Reorientation Needed 


EANWHILE, with such trends in 

quick momentum, what steps are 
being taken by fiduciary institutions to 
adjust their point of view and methods 
to the new inrushing standards? At 
meetings of bank and trust company 
men the burden of talk is—with some 
notable exceptions—of a_ self-satisfied 
and self-congratulatory nature. Too often 
there is an invoking of what are assumed 
to be the fine traditions of their busi- 
ness. But even if those traditions were 
as portrayed, this assuredly is no time 
to cling to them uncritically or hark to 
the past. .The haunting apprehension 
of trust companies as well as banks and 
insurance companies—a fear frequently 
expressed at public gatherings and in 
private—is the possibility of Federal 
entry into their field of business. In an 
era of the greatest transitional impor- 
tance, what definite concessions have 
trustees to offer to the pervading aspira- 
tions of the times? 

This is the dominant question. For, 
as Dr. Bruce C. Hopper, Associate Pro- 
fessor at Harvard University, recently 
observed, Europe is now undergoing the 
throes of another stupendous transition. 
It parallels, he said, that denoting the 





change from feudalism to capitalism. 
Furthermore, he went on, the problem 
ahead is whether elsewhere than in 
countries already committed to new sys- 
tems, the course is to proceed by “normal 
evolution, or by revolutionary violence, 
as represented by the Nazi and Soviet 
regimes.” 


In various European countries the 
answer depends upon the final outcome 
of the war. Nor will the sequences there 
and in many other places be determined 
solely by force of arms. If the Nazi- 
Fascist axis conquers, there will un- 
doubtedly be a disposition on the part 
of numbers in other countries to attri- 
bute the victory to superiority of their 
system. Thus far it is to be hoped that 
the evils of the totalitarian system, with 
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its suppression of individual, political, 
civil, and often religious freedom, have 
only the more strengthened the devotion 
of the overwhelming mass of American 
people to their system. It is a system 
guaranteeing the fullest rights to free 
thought and speech and individual de- 
velopment. 

But this adherence to individuality 
does not carry with it any widespread 
support of “rugged individualism,” a 
term long employed to gloss over the 
practices of exploitative capitalism. The 
American way of life is gradually and 
surely shaping itself into a new and evo- 
lutionary social and economic order, in 
which capitalism will no longer be what 
it was. It is a matter of vital concern 
to give heed to the lessons of current 
events. 


How Dictatorship Arose 


After the Great War economic conditions 
and economic policies greatly favored the 
advent of totalitarianism. The victory of 
democracy had completely changed peoples’ 
view of the state. It was no longer the 
monster which emptied the taxpayer’s pock- 
ets or threatened men’s salvation by forcing 
them to profess an idolatrous creed. It be- 
came the people’s agent, the almoner who 
distributed doles and adjusted the income 
of the members of majority groups. The 
intervention of governments in economics 
was hailed by nearly all groups; they quick- 
ly discarded their faith in the immutability 
of economic laws, whenever they expected 
some benefits from intervention, though 
they insisted upon it when some measure 
was planned which threatened their own 
positions or privileges. 

Intervention became increasingly fre- 
quent, and when results were disappointing, 
additional intervention was demanded. A 
“hotch-potch” of mutually exclusive mea- 
sures was carried, which sometimes can- 
celled out one another, but which frequently 
added burdens to already unbearable bur- 
dens. Permanent economic minorities such 
as “big business” groups were frightened 
by the menace of a ruthless majority, which 
would by and by extinguish them by relent- 
less pressure. 

On the other hand, groups which com- 
posed the majority became uneasy at the 
results of their own policies of “planless 


planning,” in which ceaseless lobbying and 
unending log-rolling had involved them. If 
governments had to interfere in economics, 
they had to interfere intelligently, and they 
could not do this as long as they were de- 
pendent upon pressure groups who some- 
times paralyzed one another, but who fre- 
quently pooled their strength. Only an all- 
knowing and all-powerful government could 
do intelligent planning, and such a govern- 
ment could only be established in a totali- 
tarian state. 


The catastrophe which developed in Italy 
immediately after the war and in Germany 
after the crash of 1931 created an atmo- 
sphere of despair and despondency which 
favored the usurpation of government by 
resolute men who held out the promise of 
economic security to the disconsolate mass- 
es, who by now preferred safety under con- 
trol and regimentation to opportunity coup- 
led with liberty and risk. The unwise set- 
tlements of the peace treaties were less di- 
rectly connected with the rise of totalitar- 
ianism than the breakdown in confidence and 
stability all the world over which followed 
the repudiation of the gold standard by the 
great creditor countries. In the chaos thus 
created, the economic roots of totalitarian- 
ism struck deep down into the ground. 


—Dr. M. J. Bonn, London (Eng.) School 
of Economics, before American Academy of 
Political & Social Science. 
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The Approved List 


Advantages of a Current Catalogue of Desirable 
Trust Investments 


K. E. PENZLER 
Asst. Vice President, Mississippi Valley Trust Company; St. Louis 


OME years ago we found that an in- 

creasing portion of the time of the 
personnel in our personal trust division 
was consumed in the development of 
suggestions or plans for the investment 
of funds in our trust accounts. To ar- 
rest this trend we directed our attention 
to the development of a system which 
would accomplish a saving in the time 
required without entailing a sacrifice of 
care and thorough attention. 

The result was the adoption of a sys- 
tem of investing funds calling for the 
preparation and maintenance of a list 
of obligations to be known as our “Ap- 
proved List of Obligations Suitable for 
Trust Investment”. In carrying out this 
plan we selected a broad list of bonds 
and debentures which in our judgment 
met the high quality standards of a trus- 
tee. This list of issues was then dis- 
cussed in detail with our Trust Commit- 
tee and, after some eliminations, was 
accepted as being sufficiently sound to 
permit discretionary purchases there- 
from by those members of our staff en- 
gaged in the supervision of accounts. 

At that time, we considered the ad- 
visability of extending this same general 
principle to the purchase of municipal 
bonds and preferred and common stocks. 
Municipal bonds were not included as 
many names that would be eligible for 
inclusion on our list from a quality view- 
point are infrequently available in the 
market. We therefore preferred, in this 
field of investments, to work from a list 
of available issues, and have our muni- 
cipal division select those bonds satis- 
factory for purchase, later reporting the 
purchases made to the Trust Committee. 
In view of the junior investment status 
of preferred and common stocks and the 
many factors continually influencing 


their value and soundness, we decided 
it would be impractical and unsound to 
attempt to maintain a list of stocks from 
which purchases could be made without 
special consideration being given by our 
Trust Committee, at the time of each 
proposed investment, to the security, the 
price, and the particular account. 


Scope of List : 


HIS approved list now includes all 

issues of government notes and 
bonds, all guaranteed federal agency 
bonds, all Federal Land Bank bonds, and 
some 229 individual issues of bonds and 
debentures of some 114 separate corpor- 
ations. For convenience, we have seg- 
regated the corporate issues into unse- 
cured issues and issues secured by mort- 
gage on real property or collateral. With- 
in these groups we have further classi- 
fied the issues by industry and maturity. 
A symbol is shown after each issue of 
bonds and debentures to indicate if it is 
considered to be a legal or non-legal in- 
vestment under the laws of our state. 

Since initiation of this system of in- 
vesting funds, our approved list has been 
reviewed at regular intervals, and with- 
drawals and additions have been made 
on the basis of our continuing study of 
current information and developments. 
Once a week a new list is prepared for 
office distribution, corrected for any 
withdrawals or additions made during 
the past week, reflecting present market 
prices, call prices and yields. 


Advantages of Having Such A List 


E feel we derive many benefits from 
the maintenance of such a list. 
These benefits may be broadly classified 
as (1) the improvement in the average 
quality of investments selected (2) a 
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more efficient and businesslike manner 
of presenting investments to the custom- 
er, and (3) economy in operations. 

In respect to improving the average 
quality of investments selected, we find 
everyone who is engaged in analysis 
work or passing judgment on issues in- 
volving the approved list, realizing that 
the inclusion of an issue of bonds or de- 
bentures on the approved list may result 
in purchases in a considerable amount, 
is prompted to assume a greater respon- 
sibility in respect to a careful and 
thorough study of the status of each obli- 
gation. The result is a rejection of 
many issues which might otherwise find 
their way into our accounts under a pol- 
icy calling for separate committee action 
on each of the many purchases. 

Limitations of time under a policy of 
individual consideration would possibly 
militate against the thoroughness which 
is essential to a clear perception in such 
matters. Furthermore, to determine the 
eligibility of an issue for the approved 
list necessitates the adoption of certain 
yardsticks to be applied to each kind of 
issue, so that a line of demarcation is 
established. Once such a breakoff point 
is established it tends to lessen the prob- 
lem of making decisions on border-line 
cases. 

Closer supervision is also afforded as 
all issues on this approved list are re- 
viewed at least quarterly, and more often 
if circumstances justify. Comparisons 
of individual issues given this blanket 
approval keep us well informed on the 
comparative attractiveness of one issue 
over other issues considered to be of 
trust quality. Each week after the new 
list is prepared and distributed, the key 
men of our investment department meet 
to discuss and select the issues which 
at that time appear to us to afford the 
most attractive purchases. This could 
not be done in the same amount of time 
if we attempted to include numerous 
issues which were of sub-standard trust 
quality. 


Customer Relations Improved 


E have further found that our pol- 
icy of maintaining an approved 
list has protected the quality of our trust 
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portfolios against the incursions of those 
customers who are willing to sacrifice 
quality to better the income of a trust 
during their tenancy. Such individuals 
soon find that their investment sugges- 
tions fall below our general policy of 
high quality investments as evidenced 
by our approved list, and they are there- 
by encouraged to confine their attention 
to the approved investments. Purchase 
of many border-line issues which would 
be made under another policy is thereby 
avoided. 


In respect to a more efficient and busi- 
nesslike manner of presenting invest- 
ments to the customer, we find that the 
use of such a list tends to emphasize to 
our customers that the issues suggested 
by the contact men and appearing on the 
approved list have had the benefit of 
thorough study by the Trust Committee, 
and that the recommendations made con- 
stitute the Trust Company’s recommen- 
dation and not the recommendation of 
an individual employed by the Trust 
Company. Brief summaries of each 
issue are maintained and can be pre- 
sented with current market prices to 
anyone wishing to consider our recom- 
mendations outside of the office. These 
summaries are carefully prepared and in 
a style to create a favorable impression 
on the customer. 


Economy in Operation 


HE use of an approved list certainly 

accomplishes a saving by minimiz- 
ing the time required for Committee re- 
view of investment changes, as purchases 
of approved list securities require noth- 
ing more than a routine reporting, each 
week, to the Trust Committee of pur- 
chases made during the preceding week. 
This consumes little time and still keeps 
the Trust Committee fully informed as 
to our investment operations. 

The greatest econonmy, however, is 
accomplished in a saving of time in the 
work of those in charge of specific ac- 
counts. These men no longer find it nec- 
essary to devote any of their time to an 
investigation of individual issues, but 
buy from the approved list, confident that 
every issue included thereon has been 
meticulously investigated and is being 
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carefully watched by our investment an- 
alysts who are specialists in their respec- 
tive fields. These men can, therefore, 
promptly select issues from this approved 
list based on the present securities held 
in the account and the type of bonds and 
maturities desired to fill out properly or 
equalize the risks of the bond portfolio 
of each account. To make a selection 
from issues on an approved list is a 
great deal easier than to start from 
scratch. 

These benefits attained by the use of 
an approved list I think well justify the 
adoption of such a list of obligations for 
the investment of trust funds. It is in 
this way that we think we have helped 
to provide a ready dispatch of our work 
of planning investments and of equip- 
ping our men to present sound and pru- 
dent recommendations. 


Policy Re Original Investments 


S is no doubt the experience of most 
fiduciaries, only a limited number 

of our estates or accounts are received 
in the form of all cash. In most in- 
stances the securities received grade 


from those of trust quality to the most 
speculative. Our general policy is to 
effect a complete conversion into sound 
securities over a resonable period of 
time, fully realizing the practical dif- 
ficulties of completely attaining this ob- 
jective at any time. No attempt is made, 
however, immediately to convert all of 
the lower quality securities into securi- 
ties on our approved list. These con- 
versions are made only as our judgment 
and prudence would dictate, having in 
mind the status and prospects of each in- 
dividual company, the industry and gen- 
eral conditions, and the interests of both 
the beneficiary and the remaindermen. 

Many obligations inherited which are 
of reasonably good investment quality 
are retained as sound investments even 
though they do not meet fully the re- 
quirements of an obligation suitable for 
the approved list. We do not think it 
practical or advisable to rid an account 
of all investments other than those on our 
approved list, and we generally continue 
to retain sound investments in those 
security classifications not covered by 
this list, as well as bonds which although 
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sound, nevertheless fail to meet the high 
requirements for inclusion thereon. A 
bond may be sound enough to hold in a 
particular account but still not be con- 
sidered of sufficiently high quality to 
purchase for numerous accounts under 
the privileges afforded us by the inclu- 
sion of such an issue on the approved 
list. 

When an issue of bonds or debentures 
is removed from our approved list, of 
course no further purchases of the issue 
are made under the broad discretionary 
privileges of our policy. At that time 
the factors prompting its removal are 
carefully considered to determine if they 
are sufficiently serious and far-reaching 
to justify immediate sale of all said obli- 
gations previously purchased or inher- 
ited at the then prevailing market. This 
is a matter of judgment and discretion 
exercised by our Trust Committee and 
no fixed policy prevails, nor do we think 
a policy of automatic sale at the time of 
such removal reasonable or prudent. It 
has been our experience, however, that 
most of these issues removed from the 
approved list are ultimately sold. 4 


Investing Under Prudent 
Investor Statute 


RACING the economic, judicial and 

legislative background of Connecti- 
cut’s so-called Prudent Investor Statute*, 
William G. Cleaver, vice president and 
trust officer, First National Bank & Trust 
Company, New Haven, speaking at the 
Virginia Bankers Assn. Convention in 
May, declared that that state became the 
first of the twenty-six having general 
trust investment statutes to liberalize 
the investment powers of fiduciaries. 
While their powers have been broadened, 
“Connecticut trustees must hereafter be 
prepared to justify any investments 
which they make”, Mr. Cleaver remark- 
ed. The trustee must not alone limit 
risks to those which an ordinarily pru- 
dent man would take who is trustee for 
others but should go further and employ 
all the care and skill that it has or can 
reasonably acquire, he stated. 





*See “Investment Powers for Today’s Needs” by 
Howard, in March 1940 Trusts and Estates. 












TRUSTS and ESTATES—June 1940 


Prior to the effective date of the law 
last year, Mr. Cleaver prepared for his 
institution “A Statement of Principles” 
for investing under the new statute, set- 
ting forth a standard for guidance in 
diversification, subject to modifications 
to meet special circumstances or require- 
ments. Two sets of percentages are 
used, depending upon the availability of 
suitable mortgages. In the first, 20% 
is established for mortgages; 35% for 
bonds and notes (U. S. Govts. and Muni- 
cipals, 15%; railroad, 5%; public utility 
10%; industrial, 5%); 5% public utility 
preferred stocks; 40% for common stocks 
(bank and insurance 15%, industrial and 
guaranteed railroads 15%, public utility 
10%). In the second, an additional 5% 
each is allotted for public utility bonds, 
public utility preferreds and industrial 
and guaranteed railroad commons, and 
the remaining 5% is for industrial pre- 
ferreds. 

In making new investments, the 
amount to be placed in any one security 
is limited to 5%, with not more than 
10% of the fund in any one indus- 
try. These restrictions must naturally 
be relaxed in the smaller estates where 
diversification cannot be properly ap- 
plied. The Selected List of 75 common 
stocks believed suitable for trust invest- 
ment, is reviewed frequently by the 
Trust Department Committee. 

The adoption of the Massachusetts 
Rule is expected to render better diver- 
sification more feasible, to obtain in- 
creased income for beneficiaries, with 
less risk of principal, and to “hedge” 
against inflation, Mr. Cleaver declared. 
Although there is lack of uniformity 
among trust institutions as to diversi- 
fication percentages, this is unimportant 
so long as each institution has a formula 
to which it adheres and is diligent in 
handling investments. 





The twenty-second annual Mid-Winter 
Trust Conference of the Trust Division of 
the American Bankers Association will be 
held in New York City on February 4-6, 
1941, it is announced by Roland E. Clark, 
the Trust Division’s president and vice pres- 
ident of the National Bank of Commerce of 
Portland, Maine. 
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Tailor-Made Insurance Trusts 
Boston Life Insurance and Trust Council Holds Annual Meeting 


HE 11th Annual Meeting of the Bos- 

ton Life Insurance and Trust Coun- 
cil, held May 20, was featured by an 
address by Robert H. Lawthers, Mana- 
ger of the Benefit Department of the 
New England Mutual Life Insurance 
Company, who spoke on “Some Thoughts 
on Business Purchase Agreements”. A 
home office man in this field for 20 years, 
he is considered outstanding in the entire 
country, one of the youngest and most 
popular speakers on the subject of busi- 
ness insurance and trust agreements. 

Mr. Lawthers pointed out, “The best 
knowledge of three little tailors—life un- 
derwriter, trust officer and attorney — 
will be needed if the important suit of 
the business insurance purchase agree- 
ment is to fit the insured, to the ultimate 
satisfaction of himself, his beneficiaries 
and the surviving business associate.” 
Citing the “tremendous advantages re- 
sulting to the surviving business assoc- 
iate in obtaining ownership without be- 
ing accountable to heirs of the deceased 
partner,” he commented also on, “the 
advantages to heirs of the deceased as- 
sociate in readily obtaining the deced- 
ent’s equity in the business without be- 
ing subject to the hazards of its contin- 
ued operation after decedent is no longer 
able to give his time and experience to 
it.” He went on to say, “I believe that 
if wives knew what widows know, and 
if living associates in an active busi- 
ness knew what a surviving associate 
comes to know, there would be no busi- 
ness, however small, that would not have 
its insurance purchase agreement, both 
for benefits which will ensue after one 
partner dies and for peace of mind of 
both partners while both live.” 

He emphasized the need for tailor- 
made execution of business insurance 
agreement garments, pointing out that 
“Surprising growth in use of purchase 
agreements without a corresponding 
wealth of court decisions shows that gen- 
erally such agreements are eminently 
equitable’—but added “We must how- 
ever take the position that our plan may 


prove the one case in 1000 in which some 
person will attempt to dispute the agree- 
ment—and we must use such procedures 
as will minimize possibility of dispute, 
or if it arises, will preserve equity among 
the parties”. 

“I believe in these days of increasing 
complexities in business structure, in 
family needs and in tax complications, 
the three tailors can be relied on as spe- 
cialists in their fields through a vast 
wealth of experience. When you have 
merely a simple purchase and sale agree- 
ment without use of a corporate fiduci- 
ary, action by the parties involved is 
essential after the insured’s death to 
secure properly transferred title to the 
business. With corporate fiduciary ser- 
vices, it alone may act, minimizing pos- 
sible court action, apart from advan- 
tages of corporate fiduciary experience 
and advice during the entire process of 
setting up and drafting the agreement. 
It is difficult to imagine a case in which 
the moderate fee of a corporate fiduciary 
is not worthwhile—surely far less than 
minimum court action costs without con- 
sidering intangible damages which might 
ensue in attempting to operate the busi- 
ness while the whole matter was in liti- 
gation.” 

Following the annual dinner, officers 
were elected for the ensuing year. Clyde 
F. Gay, General Agent, Aetna Life In- 
surance Company, was’ unanimously 
chosen President to succeed William R. 
Herlihy, Jr., vice president of the State 
Street Trust Company. Other posts filled 
were: Vice President, Thomas G. Brown, 
vice president, New England Trust Com- 
pany; Treasurer, James C. Donahue, 
trust officer, Webster and Atlas National 
Bank; Secretary, Clark C. McElvein; 
Executive Committee member — Ralph 
Eastman, vice president, State Street 
Trust Company, to serve until 1941; 
Fitzhugh Traylor, manager, Equitable 
Life Assurance Society, to serve until 
1943 and Arthur B. Tyler, trust officer, 
The National Shawmut Bank, to serve 
until 1943. 
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Man-Power Development for Trust Work 


EDWARD N. HAY 


Personnel Officer, The Pennsylvania Co. for Insurances on Lives 
and Granting Annuities—Philadelphia 


T takes at least twenty years to prove 

the success or failure of a trust man- 
agement, because their vital decisions 
relate chiefly to investments and to legal 
instruments and the results of these de- 
cisions do not appear except over a long 
period of years. 

For example, consider the fundamental 
changes that have taken place in the 
investment field in the past thirty years. 
We all remember the enthusiasm of trust 
customers for six per cent mortgages. 
There is not a trust department in the 
country today that is not struggling with 
the debris resulting from the crash in 
real estate. Only an insignificant num- 


ber of investment men of great skill and 
experience detected the trend in real 
estate which resulted in its collapse. 
More than one trust company closed its 


doors forever in 1933 because of repur- 
chase agreements covering mortgage cer- 
tificates and certificates of participation 
in mortgage pools. Until 1929 it was 
perfectly safe to agree to repurchase 
these certificates. This mistake is one 
of fundamental long-term judgment. 


Another similar error was the gradual 
trend toward lower grade bonds during 
the years ending in 1929. This of course 
was the result of pressure for higher and 
higher income in interest-bearing obli- 
gations as a result of the hysteria that 
developed through the twenties in the 
stock market. On the other hand, a small 
number of banks have pursued a policy 
of great caution, and are suffering from 
insufficient income from their invest- 
ments as a result. Here is another crit- 
ical decision which may prove fatal to 
some of our banks and trust companies 
in the years to come. 

Decisions made and degree of care, 
by the routine staff often have similar 
long-term results. There is the case of 
the trust clerk who neglected to secure 
proof of title to a piece of real estate, 


with the result that fifteen years later 
his company lost $75,000. Similarly, the 
trust administrator who neglected to se- 
cure the release of his trust customer 
from the bond of a mortgage which was 
sold, was responsible years later for a 
handsome loss through a judgment se- 
cured against the estate. 


Securing the Long View 


HESE examples are cited to show 

the long period of years frequently 
required to develop the soundness or 
error of judgments which trust men — 
make every day. Things may go along 
perfectly smoothly for a period of years 
when suddenly a crisis such as the stock 
market crash in 1929 reveals weak spots 
everywhere in the trust estates resulting 
from mistakes in judgment due to ignor- 
ance or carelessness of years before. 
Suddenly a Board of Directors awakes 
to realize that the trust department man- 
agement in which it had reposed confi- 
dence for so many years has abruptly 
proved vulnerable. 

Consequently it is essential to apply 
the highest standards to the selection 
and promotion of trust department staff, 
and the judgment of experienced men 
of wide business knowledge is necessary 
for guidance in successful trust work. 
We have seen how today’s losses and 
difficulties are the results of mistakes 
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of ten and twenty years ago. Thus, we 
must look ahead ten and twenty years. 
Our present management must not only 
be able to make sound decisions which 
will stand against the changes which 
are in progress even today but we must 
make sure that today’s management is 
not so cautious as to neglect progressive 
policies which will bring not merely min- 
imum losses in the years to come but 
also will enable us to develop and keep 
pace with competition. 


For example, forward-looking trust 
companies today are overcoming their 
fear of pooled mortgage funds and in- 
vestment pools or common funds and are 
developing these instruments under 
sound plans. They are looking toward 
widening the scope of trust companies 
to include profitable handling of small 
and medium-sized estates, which when 
individually. invested cannot be profitably 
handled. Many trust companies, seeing 
the mistakes made with pooled mort- 
gage funds and common trust funds in 
the past, have resolved never to be caught 
that way again. Competent, fore-sighted 
trust executives are, however, realizing 
that these pooled funds are essential for 
their economical handling of medium- 
sized trusts. 


Man-Power Investments 


T must always be borne in mind that 

the men who are hired today will 
be promoted tomorrow and that the top 
management of the future will be made 
up of our younger men of today. This 
points to the necessity of hiring a per- 
centage of young men of maximum po- 


tentialities. Since the staff of a trust 
department is quite stable, it is evident 
that the men promoted to senior posi- 
tions tomorrow will be those men who 
remain with us from among those young- 
er men on the payroll today. Experience 
shows that it is unwise to have too many 
men of top quality; the crowding and 
competition will mean dissatisfaction 
and many good men will leave us. Par- 
ticularly in good times are the better 
men in a trust department likely to leave 
for other opportunities. Those who re- 
main behind are men who cannot so eas- 
ily face the competition. Therefore, if 
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we do not take care of the good men, 
some of them will leave in times of good 
business and the residue will not furnish 
us with top-flight material for promo- 
tion to senior positions. 

The development of man-power in a 
trust department is comprised of three 
steps: selection, training, promotion. 
The problems of men and of women in 
trust departments are different. Since 
we cannot depend on women for key jobs 
because they do not remain with the or- 
ganization in most cases, it is necessary 
to place emphasis in training and pro- 
motion on men. However, many women 
of high ability and other superior quali- 
ties are available and it should be the 
object of our selection program to see 
that the most talented young women who 
are suited for clerical work are employ- 
ed. This problem will be dealt with in 
a moment. 


As to the men, the experience of some 
trust companies shows that there is no 
room in a well managed trust depart- 
ment for men of mediocre ability. To 
judge of the kind of men who should 
be employed today as yourgsters, survey 
your top men, especially the best ones. 
The qualities these men possess are the 
ones you will want in your young men. 


Specifications 


N considering what we want of our 
new men, they can be judged accord- 
ing to five broad questions: 


What we want to know Factors 


1. What is he like per- Social develop- 

sonally ment 

. What has he done Work experience 

. What does he know Education 

. What does he want Interests 
to do 

. What are his poten- Mental and phy- 
tialities sical abilities 


In studying our young applicant for 
employment, size him up for personal 
qualities and measure them against the 
best of your seniors. You will find that 
they should come from good homes, have 
excellent manners, know how to talk free- 
ly with all kinds of people, be personally 
presentable, and have had more than the 
average advantages in friendships and 





home background. This last point is 
necessary because the successful senior 
trust executive will have to meet a great 
many people of consequence and know 
how to deal with them effectively. 

As to the second question dealing with 
work experience, it is the policy in most 
trust departments to employ young men 
direct from college or high school. There- 
fore, the factor of experience is not an 
important one. Every trust management 
must, however, be prepared at times to 
go out into the market to hire a man 
of mature experience who fills a void in 
the present organization. Emphasis on 
promoting our own men must not blind 
us to the fact that at times the organi- 
zation does not have a strong enough 
man for promotion to a key vacancy. 
The management must have the courage 
to go out and employ a mature man of 
the right qualifications and not be de- 
terred by opposition from members of 
the organization, who must not be led to 
fee] that they have a vested right in all 
promotions simply by seniority. 


What Kind of Education Fits? 


HE third question, relating to edu- 

cation, is an important one. Experi- 
ence of many trust companies shows that 
the very best men in trust work come 
with college training. However, there 
is not room for too many college-trained 
men because there are not enough posi- 
tions of importance available. It must 
be expected that a first-class man with 
college training will develop faster than 
a high school man of equal ability. Some 
trust companies, therefore, have adopted 
a ratio of about one college man to four 
or five high school boys. College men 
who have specialized in languages, math- 
ematics, or some other subject entirely 
foreign to trust work are not so likely 
to find satisfaction in trust work. The 
study of economics is close enough to 
trust and banking work to make this 
the most desirable background. 

Of course some men will come with 
law training but it is equally evident 
that not every trust man should be a 
lawyer. The difficult law problems are 
all settled by reference to counsel any- 
way. The man of purely legal training 
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is too apt to take a legalistic view of 
investments and trust management, to 
the disadvantage of the company and 
the trust client. A good balance between 
lawyers and men chiefly trained in gen- 
eral business or in investment work is 
ideal. Our new college men should there- 
fore be about equally divided between 
majors in economics and men with law 
training. The high school boys should 
all be selected carefully for ability. Many 
of them will go on with advanced studies 
and some of them will study law at 
night. Trust personnel policy should 
not set up a discrimination against high 
school boys in favor of college boys be- 
cause some of these high school boys will 
“come through” as well as any of the 
college men and will secure their own 
broad education on the way. 

In answer to the fourth question, it 
is also important that the applicant 
should have done something which estab- 
lishes his interest in the kind of work 
with which the trust department is con- 
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cerned. This is more true of the college 
man than of the high school boy, as has 
been shown. It is a little more difficult 
in the case of the high school boy because 
he is too young to have developed his 
interests very far. However, if he is a 
man of ability and one with aptitude 
for clerical work, the chances are at 
least even that he will find trust work 
to his liking. 


Many Called, Few Chosen 


SATISFACTORY answer to the fifth 

question, “What are his potential- 
ities?”, is the most difficult one to find. 
Usually the assumption is made that if 
a boy comes from a wholesome family, 
has finished high school, and applies him- 
self well, his chance of success is as 
great as any other’s. This is far from 
the truth. The simple fact is that na- 
ture distributes ability unequally and 
some boys have a great deal more of it 
than others. A careful study of high 
school records will be of some assistance 
in finding the answer to this question 
but will not by any means disclose all 
the facts. 

A number of trust companies in dif- 
ferent parts of the country have found 
a new answer to this question,—Psycho- 
logical tests. When skillfully used, tests 
may help to identify those of the highest 
mental ability, and to pick out those who 
are suited to clerical work and those 
who are not. Temperament and person- 
ality are important qualities and, indeed, 
are critical ones in senior positions. 
Proper tests provide helpful information 
on these points. 

Unfortunately, the two most common 
schools of thought regarding tests and 
testing rest on fallacies. One school 
believes that it is necesary only to pur- 
chase a supply of tests and then hire 
the persons who make the highest scores. 
As a matter of fact, procedure of this 
kind will result as often in turning down 
the best applicants as in admitting them. 
The other school believes that tests are 
all bunk. The human individual is so 
complex and variable that it is not rea- 
sonable to assume that one or two tests 
will provide all the essential information 
about a person. It is equally true, how- 
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ever, that some aspects of personality 
and aptitude can be measured at least 
to the extent of comparing one person 
with another. Though small, the number 
of trust companies that have been able to 
use tests successfully in selection and 
promotion establishes their value beyond 
doubt. 

A test program is one involving as 
much skill and technical knowledge as 
an investment program. It takes long- 
er, however, to establish a test program 
because the supply of men technically 
trained to handle such a program and 
with enough knowledge of trust work 
to apply it correctly is limited. The pro- 
gram, therefore, must be developed slow- 
ly in order to avoid mistakes. Further- 
more, testing involves comparison of one 
individual with another. What we want 
to do is to employ new men whose quali- 
ties are like those of the best of our sen- 
iors. This means that in the end we 
must know something about the quali- 
ties of our older men as measured by 
tests in order to identify these charar- 
teristics in applicants. Above all, a suc- 
cessful test program requires the amal- 
gamation of ample theoretical knowledge 
in the field of applied psychology with 
mature judgment and experience in trust 
affairs. 


Applying Special Abilities 


FTER employing.a satisfactory num- 
ber of college and high school men 
of proper characteristics and potentiali- 
ties, the next step is to develop these 
men by training and experience, to their 
maximum value. One plan which has 
been found successful is to rotate from 
one position to another as much as pos- 
sible. It freshens up the man by giving 
his experience a variety and broad view- 
point that it would otherwise lack. Ro- 
tation is a good way to show up the men 
of strong qualities and special aptitudes, 
as well as those of weak ones. The 
latter must be ruthlessly side-tracked if 
they are not to gravitate to important 
positions where their weakness may do 
great harm in the future. 
There are two distinct aspects to trust 
work: the administration of estates and 
the routine accounting work. Usually 
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a trust department is top-heavy with 
administrators who are not good organ- 
izers of complex routine. It takes a cer- 
tain type of mind for the latter and in 
the long run it will probably be found 
wise to separate all routine accounting 
from the administrative work of the 
trust officers and place responsibility for 
it in the hands of men who are gifted 
in the organization and management of 
large volumes of complex routine. One 
large eastern trust company has a vice 
president in charge of administration 
who supervises the men in charge of all 
the accounting and routine divisions. 
He in turn reports to the senior vice 
president in charge of the trust depart- 
ment and thus the routine is coordinated 
with the trust administration itself. 


It may be said that by this plan the 
accounting department is organized to 
serve the needs of the trust administra- 
tors without burdening them with the 
responsibility for the bookkeeping rec- 
ords, filing accounts, management of real 
estate details and the thousand and one 
other items that make up the work of 
the trust department. This leaves the 
trust administrator free to devote his 
attention to the clients and their needs 
and to the problems of investment and 
estate management. 


Group Administration Plan. 


N the trust administration side, 

some of the larger trust companies 
have found it a good plan to organize 
the administrators into groups consist- 
ing of one senior administrator of long 
experience assisted by one junior admin- 
istrator and one or two clerks. Some- 
times the group is a little larger, con- 
taining perhaps two junior administra- 
tors and two or three clerks. These 
clerks, of course, are men of college 
training in both cases and their job is 
not to keep books and do other routine 
work but to assemble the material used 
by the administrators in the time and 
way in which they need it. 


Under this group plan, the junior ad- 
ministrator working alongside of the 
senior grows steadily in experience by 
seeing how the senior handles difficult 


At Your Service 
in 
Cincinnati 


THE FIRST NATIONAL BANK 
Total Resources $105,000,000 


problems. In the same way the clerks 
learn from both the seniors and the 
juniors and over a period of years are 
qualified to assume responsibility for 
trust administration. Under this group. 
plan all detailed records are kept by the 
accounting division. The junior admin- 
istrators and the clerks do all their dic- 
tation by means of dictating machines 
and in some organizations this is true 
also for the seniors . 


In the larger trust companies the ad- 
ministrators depend on the clerks for 
their “footwork” rather than on women 
secretaries. The disadvantage of assign- 
ing women secretaries to the trust ad- 
ministrators is that they cannot benefit 
from the training since in must cases 
they do not remain with the company 
long enough. Men clerks, on the other 
hand, can develop themselves for even- 
tual trust administration responsibilities. 
In addition, it costs from one-half to 
one-third as much to handle correspond- 
ence by dictating machines as by sten- 
ographer. Another advantage of the 
machines is that the trust floor contains 
fewer people and when a client comes 
to a trust officer’s desk, he does not have 
to discuss his private affairs within ear- 
shot of a secretary. 


The Salary Problem 


HERE are several other essentials . 
for the development of man-power 
in a trust department. One of these is 
the systematic handling of salaries, so 
as to insure the payment, as near as can 
be, in accordance with duties and respon- 
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sibilities. In most trust departments it 
is the custom to employ a young man at 
about $50. a month and give him $5. a 
month more each year for the rest of his 
life. Under this plan the better men 
are underpaid for a large part of their 
career and the mediocre men are usually 
grossly overpaid in later years. Good 
will of the staff and confidence in man- 
agement is developed by establishing 
definite salary standards and other per- 
sonnel policies, which are applied equally 
to everyone. Nothing breeds dissatis- 
faction more than inequalities in treat- 
ment among the staff of the trust depart- 
ment. 

Until a few years ago a trust depart- 
ment was regarded as a source of ready 
and constant profit. This was a condi- 
tion that obtained in many instances. 
In the last few years, however, reduced 
income from investments, increasing sal- 
aries and other expenses, and the flood 
of burdensome governmental regulations 
have combined to place a much heavier 
burden on trust management than ever 
before. To meet the problems of today 
and tomorrow effectively and with profit 
will require a higher standard of per- 
sonnel quality. Forward-looking trust 
men realize this and are taking steps 
now to strengthen the staff through 
better selection and more careful train- 
ing and promotion. 


An Industrial Company’s View 


Under our policy in picking young 
men we take a small group, but those 
chosen we examine very carefully. Once 
employed, we consider these young men 
a part of our organization, and we en- 
deavor in each case to find a place for 
them rather than to weed them out after 
selection has been made and employ- 
ment accomplished. 

In our company we have devised two 
different types of training courses. In 
one, the apprentice training course, we 
_apprentice boys who have recently been 
graduated from high school and are 
working for their journeymen’s papers 
as craftsmen, as well as boys known as 
the “Co-ops,” who are students in the 
Engineering School of Marquette Uni- 
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versity. The latter, during the last 
three years of their five-year course, 
spend alternate months working in the 
Allis-Chalmers factory. 

The second is the graduate student 
training course, open only to graduate 
engineers from accredited universities. 
This course might be called an indus- 
trial interneship, where for a period of 
two years the graduate engineer learns 
to make practical application of the 
knowledge he has acquired in college. 

The program of the graduate student 
training course is not a hard and fast 
routine, but is broad in its scope in or- 
der to give the young man a varied shop 
experience. After the factory work 
they go into the departmental offices, 
where machines are designed, costs fig- 
ured, manufacturing processes worked 
out, and sales arguments devised. The 
latter activity includes not only a thor- 
ough study of Allis-Chalmers’ products 
but also those of competitors——Max W. 
Babb, president, Allis-Chalmers Manu- 
facturing Company, in Executive Ser- 
vice Bulletin, Metropolitan Life Insur- 
ance Co. 


2 (0 
National City Develops Bank Leaders 


The National City Foundation directs 
the use of an endowment fund, sub- 
scribed to by some of the top officers of 
the National City Bank and The City 
Bank Farmers Trust Company, and es- 
tablished for the purpose of developing 
leaders among the employees of both in- 
stitutions. Special educational advan- 
tages are offered to outstanding em- 
ployees. This training is aimed to pro- 
vide a higher cultural education to 
“supplement basic knowledge, mark a 
man apart from his ordinary fellows 
and raise him to a position of real lead- 
ership.” 

Recipients of the advantages offered 
by the foundation range from page boys 
to those holding official positions in 
every branch of both institutions. 
Travel scholarships are awarded; col- 
lege education opportunities are given 
to many deserving young men and oth- 
ers are sent on “industrial camping 
tours” throughout the country. 
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EAL property as the trust res was 
the subject of the principal address 
at the highly successful meeting of the 
Trust Division of the Kansas Bankers 
Association held in Wichita on May 9. 
This interesting and _ discussion-pro- 
voking talk, delivered by Lester L. 
Morris, of Foulston, Siefkin, Foulston 
& Morris, Wichita, embraced three 
matters of vital importance in con- 
nection with administration of trusts in- 
volving real property: getting the prop- 
erty into the trust estate, handling it 
after it is in, and getting it out. As to 
the first, it is not sufficient merely to 
state in the instrument conveying the 
property to the trust that it is granted 
“to A, Trustee”. Especially in connec- 
tion with title searches it is desirable to 
indicate the beneficiaries, Mr. Morris 
declared. While this difficulty is rare in 
the case of testamentary trusts, the lat- 
ter have their own, if not exclusive, 
problem of the rule against perpetuities. 

Mr. Morris then analyzed the duties 
of fiduciaries with respect to real prop- 
erty in trust, as affected by the new Pro- 
bate Code. As to getting property out 
of the estate, he pointed out that in the 
absence of clear authority to sell in the 
instrument or such language as_ the 
courts have held to confer an implied 
authority, the safe procedure is to peti- 
tion the court for such authorization, 
showing the facts and circumstances 
justifying sale. Where it is necessary 
that the realty be sold, and the trustee 
or co-trustee is ready to pay more than 
anyone else, the court’s permission should 
similarly be sought, Mr. Morris con- 
cluded. 

The uniform statute suggested by the 
Legislative Committee of the Trust 
Division of the American Bankers Asso- 
ciation to exempt from Kansas inheri- 
tance tax intangibles in Kansas belong- 
ing to or held in trust for non-residents, 
was discussed, and our Legislative Com- 
mittee was instructed to endeavor to 
have such a statute passed at the next 
session of our Legislature in 1941, and 
if that cannot be put through, to try to 
have a reciprocal statute passed. 


Kansas Trust Men Discuss Legislative Changes 
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The matter of escrows was discussed 
at considerable length, and the Trust 
Division decided to sponsor an educa- 
tional program, through the Kansas 
Bankers Association, for the benefit of 
the banks which are not members of 
the Trust Division and do not have trust 
powers, but which handle a good many 
escrow matters without realizing fully 
the risks and responsibilities involved, 
and without adequate compensation. It 
is believed that this information will be 
very helpful to the banks generally. 
The members of the Trust Division have 
cooperated similarly with the general 
membership of the Association during 
the last year in a study of the safe de- 
posit business, which has been conduct- 
ed by many banks without taking the 
proper protection. 

The advisability of trying to obtain 
legislation fixing definitely the amount 
of executors’ and administrators’ fees 
was discussed and referred to the Ex- 
ecutive Committee for further consid- 
eration. There was considerable doubt 
expressed by some of the members as to 
the wisdom of having the fee fixed by 
law, although admittedly there are some 
advantages. 

The new Kansas Probate Code which 
went into effect July 1, 1939 was dis- 
cussed, in view of our experience to 
date in operating under it, and the Leg- 
islative Committee is cooperating with 
the Kansas Judicial Council with a view 
to introducing a bill to make certain 
changes which may be agreed upon as 
being desirable. 

The following officers were elected: 

President—Perry Pitcher, Trust Of- 
ficer, Central Trust Company, Topeka. 

Vice president—B. M. Lester, Assis- 
tant Trust Officer, First National Bank, 
Wichita. 

Secretary—E. G. Princehouse, Assis- 
tant Trust Officer, Fourth National 
Bank, Wichita. 

Vice president of the Trust Division 
of A. B. A. for Kansas—W. H. Guild, 
Trust Officer, The Kansas Trust Com- 
pany, Kansas City. 

—From special report by W. H. Guild 









America, The War, and Interest Rates 


DR. F. CYRIL JAMES 
Principal and Vice-Chancellor of McGill University, Montreal 


T the present moment conditions in 

the United States have departed far 
from nineteenth century tradition. 
There exists today a managed monetary 
system, and it seems very improbable 
that any substantial change will be 
made in the immediate future. The 
basic concept of monetary management 
has, in my judgment, become too deep- 
ly ingrained in the fabric of social and 
economic thought to permit the restora- 
tion of an international gold standard, 
unless and until another international 
crisis of the first magnitude has oc- 
curred. 

In the present circumstances, the rate 
of interest is determined, on the side 
of supply, by the total quantity of funds, 
of all kinds, that are available. On the 
side of demand, it is determined partly 
by the aggregate borrowing that results 
from the capital needs of business and 
the deficit financing of governments, 
and in part by the liquidity preferences 
of all groups within the community. 

Broadly speaking, there are four 
groups of factors which seem important 
as determinants of interest rates with- 
in the American money market during 
the immediate future: 


. The Supply of credit funds available. 

. Taxation Policies and the supply of 
voluntary savings. 

. The Liquidity preferences of the in- 
vesting public. 

. The Demand for capital funds on the 
part of governments and business en- 
terprise. 


Supply of Credit Funds 


Theoretically the maximum supply of 
credit funds available within the United 
States during the next few years is in- 
finite. Gold reserves approximating 18 
billions of dollars at present underlie 
the deposits and notes of the Federal 
Reserve System, while member banks 


From address at the Bond Conference, Rich- 


mond, Va., March 21, 1940. 


find themselves in reluctant possession 
of excess reserves aggregating more 
than 54% millions. Moreover, it must be 
remembered that the Federal Govern- 
ment has the power to issue 3 billion 
dollars of greenbacks, as well as to 
monetize additional quantities of silver, 
both of which policies would further 
augment the reserves of the banking 
system, while the Board of Governors 
of the Federal Reserve System may 
legally reduce reserve ratios below the 
level now required by law. Finally, 
there is a possibility that the govern- 
ment of the United States might, if the’ 
hypothetical situation should arise, re- 
sort to further devaluation of the dol- 
lar in order to prevent a tightening of 
the money market which appeared un- 
désirable to those in authority. 

The present situation would enable 
the banks of the United States to in- 
crease their aggregate deposits by con- 
siderably more than 100%. Such a sit- 
uation is so unprecedented that there is 
no historical background against which 
one can draw conclusions. 

As to the gold problem we have no 
reason to expect any reduction what- 
ever in the total gold stock of the United 
States within the predictable future. As 
long as the Treasury continues to buy 
at $35 an ounce, gold will continue to 
move from neutral countries to the 
United States in search of a secure 
haven for funds. This inflow, more- 
over, will tend to be augmented by the 
sale in New York of new gold produced 
within the British Empire. 

Obviously, the United States cannot 
afford to lower the price of gold. So 
far as interest rates are influenced by 
the supply of funds, the supply of funds 
available in the American money market 
appears to approach infinity. 


Taxation Policies and Savings 


The whole question of the yield on 
first class bonds is closely tied up with 
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general policies of taxation. While in- 
creasing taxes (combined with other 
factors) have reduced the annual volume 
of savings to a smaller proportion of the 
national income, it is not as generally 
recognized that taxation has also influ- 
enced the type of savings. Institutional 
savings in the hands of banks and in- 
surance companies (which represent 
the accumulations of the lower income 
groups) have actually increased in pro- 
portion to the total amount of saving, 
while the savings of the wealthiest 
groups have been sharply reduced. 


Institutional savings go very largely 
into high-grade bonds and first class 
mortgage loans, so that the continued 
increase in this type of funds has con- 
tributed to the decline of interest rates 
in both these markets. Moreover, in 
order to avoid the regulatory activities 
of the Securities and Exchange Com- 
mission, savings institutions have not 
infrequently short-circuited the organ- 
ized securities market by making direct 
loans to the borrower. Both of these 
tendencies will probably continue in the 
near future. 

The savings of wealthy persons have 
in the past gone very largely into com- 
mon stock and second grade bonds. But 
high taxation and reduced yields on the 
nucleus of first grade securities that 
such estates usually contain, have made 
many less willing to undertake the risks 
involved by their former practice. They 
are seeking greater security and, since 
it is too much to hope for any reduction 
of taxation in the near future, their 
willingness to assume risks can only be 
encouraged by a moderate increase in 
the yields of high-grade securities. 

Since the problem is very important 
in regard to the whole process of capital 
formation, it seems possible that the 
Federal Government might not wish to 
oppose a moderate increase in the rate 
of interest on highgrade bonds. A lack 
of government objection, however, will 
not, of itself, produce such an increase 
of rates. 


Liquidity Preferences 


The widespread desire to keep funds 
available in liquid form arises out of the 
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general uncertainty regarding the im- 
mediate prospects of all business activ- 
ity and governmental monetary policies, 
intensified by the outbreak of hostilities 
in Europe. 


Theoretically, there is no evidence 
that the immediate attitude represents 
any permanent change in the investment 
habits of the American people, but there 
is little reason to expect an enthusias- 
tic increase in the demand for long- 
term securities during the immediate 
future. Even in a great neutral coun- 
try like the United States, war has 
necessarily intensified the element of 
uncertainty in investment psychology. 


Probable Demand for Capital 


If Great Britain and France should 
begin to purchase supplies in the United 
States on the scale which many opti- 
mists anticipated, American business 
would enjoy tremendous expansion and 
probably inflationary prosperity. By 
the same token, the expenditure of the 
Government for relief would diminish, 
and its income from taxation expand. 
In such circumstances, the government- 
al demand for funds would naturally 
decline, but business enterprises would 
require such considerable amounts of 
capital for rehabilitation and expansion 
of plants that a substantial rise in the 
rate of interest on long-term bonds 
might confidently be expected. 

If we regard the present situation 
realistically, however, there appears to 
be little reason to expect any such series 
of developments in the immediate fu- 
ture. Even though we may have re- 
servations regarding the claims made 
on behalf of national economic plan- 
ning, it is obvious that England and 
France have taken every conceivable 
step to reduce their war-time imports 
to a minimum figure. 

At the outbreak of war the total dol- 
lar resources available to England and 
France for expenditure in the United 
States amounted to approximately 84% 
billions of dollars. These resources, 
however, will probably have to meet the 
needs of the whole war. It is probable 
that at some stage the war will rise to 
a violent outburst and we have enough 





respect for the military power of Ger- 
many to realize that in that day the eco- 
nomic needs of the Allied Powers may 
have an urgency much greater than 
exists at presesnt. I am inclined to as- 
sume that the bulk of the present dol- 
lar resources will be maintained against 
such an emergency. 


Business Outlook 


Within a price system such as that 
which characterizes the United States, 
the ultimate effect of any belligerent de- 
mand will be spread over the whole 
economy. For this reason, as well as 
for reasons directly concerned with 
domestic business in the United States, 
a moderate revival in economic activity 
and profits seems probable in the im- 
mediate future. Even though some 
further weakening in business may ac- 
tually occur this Spring, as a result of 
the over-optimism last Autumn, that 
relapse is likely to be no more than a 
pause in which American business gath- 
ers strength to move upwards for the 
rest of the war. In view of the govern- 
mental controls in other countries, and 
in the United States, I do not expect 
that this boom will be highly specta- 
cular or violently inflationary. 


In essence, no substantial increase in 
interest rates is liable to occur within 
the American money market during the 
immediate future. As and when rates 
do increase, I would assume that the 
first rates to show improvement would 
be those on the shortest-term govern- 
ment obligations and high-grade corpo- 
rate bonds. 


If the United States should enter the 
war, or even without entering the war 
it should at any time amend the exist- 
ing legislation in such a way as to per- 
mit belligerent powers to obtain com- 
modities within the United States by 
means of loans or credits, it is obvious 
that business expansion would vastly 
exceed anything that I have envisaged. 
Neither of these eventualities appear to 
be immediately probable, and I state 
them only because today they do repre- 
sent a possible development which 
would alter the whole frame-work of 
our analysis. 
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Progress in Foreign Liquidation 


One of the most difficult aspects of 
the present investment situation to eval- 
uate is that of the actual amount, type 
and impact of the liquidation of for- 
eign-owned American securities. As is 
well known, most British Empire hold- 
ings ... especially those of 21 leading 
American corporations . .. have been 
impounded by the British, Canadian and 
Australian governments; and the steady 
selling which has followed at the hands 
of their agencies in New York has cre- 
ated a quiet and continuing pressure 
against the market. In January... 
the latest month for which S.E.C. fig- 
ures are available... British sales were 
$12,365,000 and Canadian $3,270,000. 


Another complicating factor has been . 
the extent to which these securities 
have been taken by investors of other 
European nationality. Dutch investors 
in January bought $1,614,000 on Ameri- 
can exchanges, (in practically all in- 
stances, it is understood, leaving the se- 
curities in this country out of reach of 
the Nazis) and Swiss purchases amount- 
ed to $4,484,000. Other non-belligerent 
European countries bought smaller 
amounts. Up to the present French in- 
vestors have brought more American 
securities than they have sold, but the 
net amounts are small in either direc- 
tion. 


Official information as to the British 
liquidation has been firmly refused; but 
according to close observers of the 
stock market, the operation is being 
most expertly carried on. Frequently a 
total turn-over of several millions is 
carried out, in the course of several 
days’ operations, in order to accomplish 
a net sale of perhaps $200,000. For this 
reason, Wall Street opinion discounts 
the idea that heavy British or other 
European liquidation played any im- 
portant direct part in the heavy market 
break following the over-running of 
Holland. It is thought that previous 
sales had contributed to the vulnerabil- 
ity of the market; but the direct selling 
that forced prices down was practically 
wholly domestic. 





Fee Cutting and Extraterritorial Solicitation Condemned 


traterritorial solicitation presents 
a problem which should have the thought- 
ful consideration of all trust men,” sta- 
tes the latest report of the Committee 
on Trust Policies, Trust Division, A.B. 
A., of which Frederick A. Carroll, vice 
president and trust officer, National 
Shawmut Bank, Boston, is chairman. 


“Your Committee has had under consid- 
eration for some time past the problems of 
(1) extraterritorial solicitation of trust busi- 
ness, (2) the growth of recent restrictive 
legislation *** and (3) certain other recent 
developments affecting the solicitation of 
trust business. It has studied these prob- 
lems and has had a meeting with the trust 
men from various parts of the country... 

“The Committee on Trust Policies recom- 
mends that Section 7 of the First Report 
of the Committee on Trust Policies be re- 
stated as follows: 

“7, A trust institution should not solicit 
personal trust business within the area of a 
trust association other than that in which 
the institution maintains its main office, 
except from its customers, : 


66 F emmenanwsee of fee cutting and ex- 


The American Bankers Association an- 
nounced that ninety-three officers of banks 
and trust companies in New York City were 
to attend the Graduate School of Banking 


“In soliciting personal trust business 
from customers within the area of a trust 
association other than that in which it main- 
tains its head office a trust institution 
should not quote fees or commissions lower 
than those prevailing in the area in which 
it solicits the business, nor less than those 
prevailing in the area of the association of 
which it is a member. 

“Where a trust institution qualifies as 
executor or trustee under a will in a juris- 
diction other than the one in which it main- 
tains its head office, its compensation should 
not be less than that allowed other execu- 
tors and trustees in the jurisdiction in 
which it qualifies. 

“Fee cutting between the areas of dif- 
ferent trust associations is as subversive 
of profitable trust business as is fee cut- 
ting within the same area.” 


The Executive Committee adopted the 
following additional statement of policy: 


“The right of any person to select as his 
executor or trustee any person or trust in- 
stitution, wherever situated, should be re- 
garded as inherent and should be protected 
and preserved.” 


ourt sv f Bank'ng. 
at Rutgers, this month. Total attendance 
for the whole country approximated 700. 
Scene above shows students on campus dur- 
ing 1939 session. 
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The Trustee as Insurer _ 
Rationale of Rules of Liability—Public Relations Aspects 


EDMOND N. CAHN 
Member of the New York Bar 


ROM time to time trust companies 
need special protection—from their 
friends. They have been quite success- 
ful in protecting themselves from their 
enemies. In the field of public rela- 
tions, the prestige of the corporate trus- 
tee has often been impaired by those 
most interested in safeguarding it. 
Mistaken zeal may work more damage 
than the most antagonistic and pre- 
judiced criticism. 

For example, in a recent address be- 
fore a bankers association, the trust of- 
ficer of a large eastern trust company 
offered a headlong attack upon the rules 
of trustee liability. He insisted at 
some length that these rules were un- 
duly harsh, harsh out of all proportion 
to the social uses of trust administra- 
tion. He gave three examples of what 
he meant by this extraordinary harsh- 
ness: (1) the trustee’s liability where 
even in good faith he has dealt with 
himself; (2) his liability for failure to 
earmark funds or trust property, and 
(3) his liability for failing to keep ex- 
clusive control of trust moneys. 

The trust officer argued against all 
three of these liabilities, and found 
them particularly burdensome where 
the trustee has acted in good faith or 
where the loss could not be casually 
connected with the trustee’s fault. He 
said that the court decisions establish- 
ing these liabilities originated many 
centuries ago when trusts were em- 
ployed “primarily” to circumvent the 
law.” In that wicked era, the chancel- 
lors had to impose iron rules upon trus- 
tees, who were only straw men and fre- 
quently rogues. All of this, he sub- 
mitted, has no proper application today. 


Origins of Self-Dealing Rule 


HE oldest of these rules is probably 
the one prohibiting the trustee from 


dealing with himself as respects the 
trust property. It is worthwhile there- 
fore to see just how far back this prop- 
osition goes in legal history, and thus 
to test whether its origins belong to so 
very dim a past. Of course even if the 
rule is exceedingly ancient in courts of 
equity, that would of itself be no argu- 
ment against it. Neither human na- 
ture nor moral law is a discovery of the 
20th century. 


Professor Austin W. Scott, probably 
the leading American authority on - 
trusts, states that the rule as to the 
trustee’s liability for purchasing trust 
property evolved in a series of cases in 
the beginning of the 19th century.! The 
rule is, however, somewhat older, for 
Chancellor Kent (who established it as 
the law of New York State) was able to 
find one British case decided in the lat- 
ter half of the 17th century and about 
half a dozen cases decided during the 
course of the 18th century.? In any 
event, the rule clearly does not date 
back to that antiquity when the trust 
was a device to evade the law and the 
trustee was presumptively a rogue. His- 
tory will not support the attack upon 
this rule. 


The doctrine that a trustee must not 
deal with himself has two important 
qualifications. The first is that the au- 
thority of a court will protect the trus- 
tee against liability, and the second is 
that the consent of all beneficiaries will 
also afford complete protection if the 
beneficiaries are all of full age and sound 
mind and if they give their consent after 
full disclosure of all relevant circum- 
stances. The reason for the rule could 
not be better stated than in the lan- 


(1) Seott on Trusts (1989), sec. 170. 


(2) See Davoue vs. Fanning, 2 Johns. Ch. (N. Y. 
1816) 252. 
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guage of Chancellor Kent who estab- 
lished it for the State of New York: 


“However innocent the purchase may 
be in the given case, it is poisonous in 
its consequences. The cestui que trust 
is not bound to prove, nor is the court 
bound to judge, that the trustee has made 
a bargain advantageous to himself. The 
fact may be so, but yet the party not 
have it in his power, distinctly and clear- 
ly, to show it. *** It is to guard against 
this uncertainty and hazard of abuse, 
and to remove the trustee from tempta- 
tion, that the rule does and will permit 
the cestui que trust to come, at his own 
option, and without showing actual in- 


jury, and insist upon having the exper- 
iment of another sale. This is a remedy 
which goes deep, and touches the root 
of the evil. *** 

“If a trustee can buy in an honest 
case, he may in a case having that ap- 
pearance but which, from the infirmity 
of human testimony, may be_ grossly 
otherwise; and yet the power of the 
court would not be equal to detect the 
deception. Human infirmity will rarely 
permit a man to exert against himself 
that providence which a vendor ought to 
exert in order to sell the estate most 
advantageously for the cestui qui trusts, 
and which a purchaser is at liberty to 
exert for himself, in order to bid at the 
lowest price.” 


Relaxation of Rule 


FIND only one respect in which the 

general equity rule might profitably 
be relaxed, that is to say, the case where 
there are one or more disinterested co- 
trustees who can adequately safeguard 
the interests of the trust. Most equity 
courts hold that even where there is a 
disinterested co-trustee, he cannot sell 
part of the trust property to another 
trustee. 

The rule was the opposite. under the 
Roman law, and I think rightly so. The 
participation of a disinterested co-trus- 
tee in the sale affords all the protection 
which the trust requires, particularly 
as the sale can always be set aside upon 
an affirmative showing of bad faith or 
overreaching. The absolute presump- 
tion of impropriety which arises when 


(3) Davoue vs. Fanning, supra, n.2. 
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a single trustee deals with himself, 
should not apply in such an instance. 
An encouraging development in this 
direction is to be found in the language 
of a New York surrogate: 


“Respecting the concrete proposal here- 
in submitted, the trustees should not be 
influenced affirmatively or adversely by 
the fact that the proposed purchaser is 
a co-fiduciary, their only burden in this 
regard being one of extra care, investi- 
gation, and satisfaction that the price 
and terms proposed by her are at least 
as favorable as those which could be 
obtained from an independent third 
party.’ 


What should be the trust company at- 
titude toward this rule? Should not 
trust companies insist upon its main- 
tenance unimpaired? Should they not 
proclaim to the public that in their rela- 
tion to trust estates they will be like 
Caesar’s wife “above suspicion”, and 
that they will in no event allow them- 
selves to occupy the equivocal relation- 
ship of both vendor and purchaser? It 
seems to me that public confidence in 
the corporate trustee cannot but suffer 
from any other attitude. To attack this 
rule is to imply that trust companies 
may desire private and selfish advan- 
tages from the trusts confided to them. 
Such an impression would be seriously 
injurious. 


Value of Earmarking Doctrine 


HE second proposition was that a 

trustee becomes absolutely liable if 
he does not properly earmark trust 
funds. Even though the trustee acts 
in good faith and contributes in no re- 
spect to the loss, he is deemed respon- 
sible. Anyone who is familiar with the 
various cases on this subject, knows 
that there is a great divergence of opin- 
ion as to just what constitutes adequate 
earmarking. By and large some reason- 
able measure of earmarking is _ re- 
quired. 


(4) Matter of Wander, 141 N. Y. Misc. 584, 587. 


(5) In the interests of practical convenience, sta- 
tutes have been passed which permit a corpo- 
rate trustee to hold trust assets in the name 
of a nominee, and individual trustees to do 
likewise through deposit with a bank or trust 
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Clark Boardman Company, Ltd. 


Those of us who have had any exten- 
sive experience with trusts and trustees 
fully realize the value of this doctrine. 
On innumerable occasions trust funds 
have simply disappeared because the 
trustee in perfect honesty and good 
faith failed to segregate them and ear- 
mark them. The honesty of the trustee 
will not restore the commingled funds. 
Nothing short of a strict rule of legal 
liability can begin to accomplish that 
end. As to the dishonest trustee, the 
need for such a canon is manifest, for 
he will be quick to claim that every ad- 
vantageous investment was for his own 
account and every loss was for the ac- 
count of the trust. To whittle away 
this rule without simultaneously erect- 
ing substitute safeguards, is to invite 
the destruction of trust funds. 


An attorney for a large trust company 
once told me that the greatest sin of the 
present age is the universal unwilling- 
ness to assume responsibility. He re- 


company. This is the rule under the English 
Trustee Act of 1925 and under a New York 
statute of 1939. No real risk arises out of 
these devices since the property is carefully 
segregated and identified. The general rule 
remains otherwise in full effect. 


11 Park Place, N. Y. C. 


ferred to the insistence of trustees upon 
all sorts of exculpative clauses in wills 
and trust deeds. His view was that 
whether it be in government, in business 
or in personal relationships, a man who 
took a job and took the compensation 
involved in the job, ought to be willing 
to take the responsibility along with it. 
He felt that the trust companies ought 
to be willing to operate under the recog- 
nized rules of trusteeship, rules which 
were established for the guidance of in- 
dividual trustees long before there were 
any trust companies. He concluded 
that if the trust companies with all their 
expertness and facilities could not oper- 
ate successfully under rules which were 
created for the average business man 
as trustee, then the trust companies 
could not justify their existence. 


This attorney was as alert as you 
could wish to insist in any particular 
case that his client, a trust company, 
had not violated the rules of trustee- 
ship. He would not hesitate to urge 
that the doctrine was not applicable to 
the conduct in the specific case, but he 
respected the doctrine itself and his 
position always was that his client had 
likewise. 
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Joint Control of Assets 


HE third rule, which the trust of- 

ficer attacked, was that prohibiting 
a trustee from parting with control over 
the trust assets. For instance, a trus- 
tee (except where expressly authorized 
by statute) cannot deposit money in a 
bank under an agreement that he will 
not withdraw it for a fixed period of 
time or except upon a fixed notice to 
the bank. The reason for this rule is 
evident, for the trustee must maintain 
himself in a position to act quickly un- 
der changing circumstances. 

There is an interesting application of 
this rule, to the effect that a trustee 
must not make an agreement with his 
surety by which the countersignature of 
the surety is required for withdrawals. 
This doctrine was established in Eng- 
land over a century ago, and is based 
on the theory that the court has a right 
to a security quite independent of the 
trust and not a security which is, as it 
were, worked out of the estate itself.® 
Of course, an agreement requiring the 
surety’s countersignature could work 
damage, for if the surety were not avail- 
able or refused to countersign, the trus- 
tee could not withdraw the funds in an 
emergency. 

The English rule has been rather ex- 
tensively adopted in this country, and 
in many States it is still the law. In 
New York one cannot say clearly 
whether the English rule obtains, but 


(6) White vs. Baugh, 3 Cl. & Fin. 44, 9 Bligh 
(n.s.) 181, 5 Eng. Repr. 1261, 6 Eng. Repr. 
1354. 
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there is one case in which the surrogate 
held it unlawful for a trustee to make 
such an agreement with his surety. 
The surrogate complained that if the 
trust assets were placed in the custody 
of a surety company, the administration 
of the estate and the control of the court 
might be impaired. He pointed out that 
subpoenaes for the production of trust 
assets had in his experience proved in- 
effectual because of such arrangements. 
The matter does not come up for de- 
cision in New York State because under 
existing statutes a surety has an abso- 
lute right to be discharged at any time, 
and unless he obtains the joint control 
which he desires, he will exercise that 
right. 

Experience in other States has led to 
the enactment of statutes expressly au- 
thorizing a fiduciary to make an agree- 
ment for joint control with his surety.® 
Joint control is sometimes a cumber- 
some and irksome process. Nonethe- 
less in so many instances does it oper- 
ate to safeguard trust funds against 
loss, improper investment and even em- 
bezzlement, that its benefits far exceed 
such slight inconveniences. For the 
purpose of clarifying the position of 
trustees, those States, including New 
York, which have not superseded the 
English law by express statute, should 
clearly do so. Now that most bank de- 
posits are protected by federal deposit 
insurance, the need for immediate with- 
drawal of trust funds as a safeguard 
against bank failure, has become incon- 
sequential. 


The Basis of Trusteeship 


T will be seen that this third propo- 

sition is otherwise perfectly sound. 
Only the trustee has been designated by 
the testator or grantor, and has been ap- 
proved and qualified by the court. Only 
the trustee is accountable to the bene- 
ficiaries and to the court. The confi- 
dence has been placed in him, and it is 
his duty to respect that confidence by 


(7) Matter of Butts, 109 N. Y. Misc. 348, (Rev'd. 
on other grounds, 194 N. Y. App. Div. 972); 
ef. Dickinson vs. Colonial Trust Co., 33 N. Y. 
Mise. 668. 

(8) See Leonard vs. York, 202 N. C. 704, 163 
S. E. 878. 





retaining possession of the trust assets. 
With the exception of joint control by a 
surety, this rule should remain un- 
changed and unimpaired. 

I do not believe that the views of the 
trust officer to whose address we refer, 
reflect those of most corporate trustees. 
These rules, once analyzed, are found 
to be of the nature of trusteeship. They 
go to the very foundation of the trust 
relationship. Without them the whole 
system of confidence and fiduciary deal- 
ing is undermined. If their background 
is the consequence of historical devel- 
opment, their sanction is the code of 
fidelity, truth and personal loyalty. 
Public appraisal of trust companies is 
bound to vary with their willingness to 
abide by these rules. Honorable trus- 
tees have nothing to fear from them. 


ee 
Trustee Guilty of Self-Dealing 


The Ohio Supreme Court has just handed 
down its opinion in Estate of Binder, hold- 
ing among other things, that a corporate 
trustee was guilty of self-dealing by selling 
to itself as trustee of living trusts secur- 
ities purchased from a profit-making syn- 
dicate of which it was a member. A more 
detailed report of this case will appear in 
our next issue. 


el 


Tentative Program of Bar Trust 
Division 

Trust investments will be the subject of 
discussion at the annual meeting of the 
Trust Law Division of the American Bar 
Association’s Section of Real Property, Pro- 
bate and Trust Law, to be held in Philadel- 
phia, September 10 and 11. At the first 
session, C. Alison Scully of New York will 
talk on Common Stocks; Lee C. Bradley, 
Jr., of Birmingham, Ala., will comment 
thereon. Bonds will be treated by Raymond 
M. Remick of Philadelphia, and J. Crossan 
Cooper, Jr., of Baltimore, will comment on 
this address. 

The afternoon session will be a joint meet- 
ing of the Trust and Real Property Law 
Divisions whereat Real Property will be 
dealt with by Mayo A. Shattuck, of Bos- 
ton, and Mortgages by Fritz A. Nagel, of 
Denver. 

The Wednesday afternoon meeting will be 
a joint one of the Trust and Probate Law 
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Divisions. Clarence Cowdery, of St. Louis, 
will speak on Going Businesses, and Har- 
rison Tweed, of New York, will discuss 
Original Investments. 

As usual, there will be the reports of the 
various standing committees, as well as that 
portion of the program taken exclusively by 
the Probate Law Division, announcement 
concerning which will appear later. 

(J 


Peoples-Pittsburgh Starts 
Common Fund 


Establishment of “Common Trust 
Fund A” has been announced by Peo- 
ples-Pittsburgh Trust Company, Pitts- 
burgh, under authority of state legisla- 
tion and Regulation F of the Federal 
Reserve Board. This is the second 
Pennsylvania institution to commence 
operation of a commingled fund, the 
Girard Trust Company of Philadelphia 
having begun its in 1939. 

Under the plan, the fund, participa- 
tion in which is limited to trusts admin- 
istered by Peoples-Pittsburgh in a fidu- 
ciary capacity, will be invested 70% in 
marketable securities, 40% at all times 
being in cash or readily marketable se- 
curities. Although 40% may be invest- 
ed in mortgages, the policy will be to 
confine such investments to 30%. Since 
preferred and common stocks will be 
purchased, trusts in which investments 
are limited to legals will not be eligible 
for the common fund. $25,000 is the 
maximum amount which can be placed 
by any one trust in the fund. 

Other provisions of the plan are in 
accordance with the statutory and reg- 
ulation requirements. 





Whos Who in Jrust Work 


ALBERT JOURNEAY 


DVERTISING, public relations and 

trust authority, author, personal friend 
to hundreds of trust officials, a man who 
has dedicated his career to the promotion 
of trust business and whose advice and 
counsel are sought wherever trust men meet, 
Al Journeay celebrated his twenty-fifth an- 
niversary with The Purse Company this 
month. In point of service he is their old- 
est officer, having joined them on the day 
of his graduation from University of Penn- 
sylvania in 1915. As he puts it now, “In 
choosing a business I had one objective 
prominently in mind—that it should render 
a constructive service to society; it seems 
to me that The Purse Company, as a factor 
in the conservation of estates and their 
application to proper uses, has measured 
up to this.” 


In college Al was the president of his 
class and captain of the football team. He 


was also a “spoon man,” one of the four 
honor men chosen by the senior class. Al 
insists that his experience on the gridiron 
helped him tackle many of the trust prob- 
lems with which he later became concerned 
and gave him a high regard for the value 
of teamwork in business as in sports. Dur- 
ing the war he was an officer in the 57th 
artillery, C.A.C. and served overseas for a 
year. 


The high esteem in which Al Journeay 
is held by trust men, bankers and public of- 
ficials is well deserved, for not only has he 


served many of them personally, but 
through his many articles in financial mag- 
azines and his talks at meetings in many 
cities, has unselfishly given a great deal of 
helpful information of most practical im- 
port, gleaned from the “outside” world as 
well as the inside of banks and courts. His 
column “Heard Along Main Street,” which 
appears in Banking, is widely read. 


In the early days Al Journeay helped to 
stimulate the development of life insurance 
trusts. In recent years he has devoted much 
of his attention to market analysis, realiz- 
ing that if he could get banks to study their 
markets, to visualize what a vast, undevel- 
oped field lay before them, they would be 
more willing to spend a few dollars on ad- 
vertising and promotion. As a result, banks 
today are beginning to appreciate the im- 
port of his suggestion and many have be- 
gun a very careful study of their business 
market. 


Expert that he is in trust advertising, he 
is always anxious to explore the trust of- 
ficer’s view point, and frankly acknowledges 
that much of the best work is the result of 
cooperation, based on “suggestions by trust 
officers with a knowledge of their own situ- 
ation and peculiar need.” That’s typical 
of the man. Open-minded and sincere, de- 
void of pretensions and false pride, his mot- 
to might well be that of the English 
prince whose shield bears the legend “Ich 
Dien” (I Serve). Trusts and Estates joins 
in hearty congratulations to one of the 
trust officer’s finest friends on the comple- 
tion of his silver anniversary with The 
Purse Company, a quarter-century of loyal, 
unstinted effort on behalf of the trust bus- 
iness. 


ee 


Stubbs Opens Trust Office 


Frank P. Stubbs, for many years a trust 
official in Louisiana banks, has opened an 
office in the Union Building in New Or- 
leans for the conduct of a general fiduciary 
business in his own name. His office will 
be equipped to handle all types of fiduciary 
services including corporate as well as per- 
sonal trust functions. 
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FFICERS of banks and trust com- 

panies and practicing attorneys who 
have been relying upon the decisions of 
the Supreme Court of the United States 
in advising their clients on questions of 
taxation relative to trusts have received 
some very great surprises, if not decided 
shocks, during the past several months. 
Apparently the rule of stare decisis, the 
law of precedent, no longer obtains. In 
any event the following quotations from 
a recent dissenting opinion of Mr. Jus- 
tice Roberts in Helvering v. Hallock, 309 
U. S. 106, seems to justify this assump- 
tion: 


“If there ever was an instance in 
which the doctrine of stare decisis should 
govern, this is it. Aside from the ob- 
vious hardship involved in treating the 
taxpayers in the present cases differently 
from many others whose cases have been 
decided or closed in accordance with the 
settled rule, there are the weightier con- 
siderations that the judgments now ren- 
dered disappoint the just expectations of 
those who have acted in reliance upon the 
uniform construction of the statute by 
this and all other federal tribunals; and 
that, to upset these precedents now, must 
necessarily shake the confidence of the 
bar and the public in the stability of the 
rulings of the courts and make it impos- 
sible for inferior tribunals to adjudicate 
controversies in reliance on the decisions 
of this court. To nullify more than fifty 
decisions, five of them by this court, some 
of which have stood for a decade, in order 
to change a mere rule of statutory con- 
struction, seems to be an altogether un- 
wise and unjustified exertion of power.” 


In this article an attempt will be made 
to outline the trend of the decisions of 
the Supreme Court pertaining to the 
taxation of trust income. 


EGINNING with the Revenue Act 
of 1924, Congress has amended the 


law from time to time “to keep pace 
with the fertility of invention’! of gran- 
tors and their advisors by specifically 
providing that the income of a trust 
shall be taxable under certain conditions 
to the grantor, instead of to the fiduciary 
or to the beneficiary. Under the present 
Act, which is substantially the same as 
the law has been since 1924, Congress 
has provided that the income of a trust 
shall be taxable to the grantor under 

three different situations: . 


(a) Where the grantor? reserves the 
power to revoke the trust and to re- 
vest title to the trust corpus in him- 
self. 

(b) Where the trust income is or, in the 
discretion of the grantor,2 may be 
distributed to the grantor or held or 
accumulated for future distribution 
to him. 

(c) Where any part of the trust income 
is or, in the discretion of the gran- 
tor,2 may be applied to the payment 
of premiums upon policies of insur- 
ance on the life of the grantor. 


Changing Interpretations 


HE first case to come before the Su- 

preme Court involving the taxability 
to the grantor of the income of a revoc- 
able trust was Corliss v. Bowers (1930, 
Holmes*), 281 U. S. 376. Section 219 
(zg) (h) of the Revenue Act of 1924, 
taxing to the grantor the income of a 
revocable trust, was upheld upon the 
theory that 


1. Language of Mr. Justice Cardozo in Burnett 
v. Wells, 289 U. S. 670. 

2. The law provides that the income of a trust 
shall be taxed to the grantor, where he alone, 
or in conjunction with any other person not 
having a substantial adverse interest, or where 
such other person alone, has the power re- 
ferred to in (a), (b), and (c); but this pro- 
vision is immaterial for the purpose of this 
discussion. 

3. The Justice writing the opinion will be re- 
ferred to in each case cited. 
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“the acquisition by the wife [beneficiary] 
of the income became complete only when 
the plaintiff [grantor] failed to exercise 
the power that he reserved. The income 
that is subject to a man’s unfettered com- 
mand and that he is free to enjoy at his 
own option may be taxed to him as his 
income whether he sees fit to enjoy it or 
not.” 


The same conclusion was reached in 
Reinecke v. Smith (1933, Roberts), 289 
U. S. 172, where the right of revocation 
was exercisable by the grantor only with 
the consent of the fiduciary—a person 
not having an adverse interest, such as 
a beneficiary. 


In Burnett v. Wells (1933, Cardozo), 
289 U. S. 670, in which an irrevocable 
trust was involved, the Supreme Court 
upheld Section 219 (h) of the Revenue 
Act of 1924, which taxes to the grantor 
the income of a trust which “is or may 
be applied to the payment of premiums 
upon policies of insurance on the life of 
the grantor.” The Court used the fol- 
lowing language: 


“Liability does not have to rest upon 
the enjoyment by the taxpayer of all the 
privileges and benefits enjoyed by the 
most favored owner at a given time or 
place . . . Government in casting about 
for proper subjects of taxation is not 
confined by the traditional classification 
of interests or estates. It may tax not 
only ownership, but any right or privi- 
lege that is a constituent of ownership... 
Liability may rest upon the enjoyment 
by the taxpayer of privileges and bene- 
fits so substantial and important as to 
make it reasonable and just to deal with 
him as if he were the owner, and to tax 
him on that basis.” 


Judicial Legislation 


HE foregoing decisions arose under 

statutory provisions specifically tax- 
ing the income of a trust to the grantor. 
InDouglas v. Willcuts (1935, Hughes), 
296 U. S. 1, the Supreme Court was call- 
ed upon to decide whether the grantor 
of an irrevocable trust could be taxed 
on the income of such a trust, although 
there was no provision in the statute 
requiring the income to be taxed to him. 
The facts were that Douglas and his wife 
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entered into a separation agreement, un- 
der which he agreed to create a trust for 
her benefit. The trustee was to pay 
Douglas’s wife a specified sum out of 
the income, and if the income were in- 
sufficient, Douglas was required to make 
up any deficiency personally, or the de- 
ficiency could be paid out of the princi- 
pal of the trust fund. The trust was to 
terminate on the wife’s death, and the 
trust fund was to revert to Douglas. 


Later Douglas’s wife procured a di- 
vorce, and the decree provided that Doug- 
las should create the trust agreed upon 
in lieu of all other alimony or interest 
of his wife in his property or estate. 
The Court, holding that the income of 
the irrevocable trust was taxable to 
Douglas, used the following language: 


“The creation of a trust by the tax- 
payer as the channel for the application 
of the income to the discharge of his ob- 
ligation leaves the nature of the trans- 
action unaltered. Burnet v. Wells, 289 
U. S. 670, supra. In the present case, 
the net income of the trust fund, which 
was paid to the wife under the decree, 
stands substantially on the same footing 
as though he had received the income 
personally and had been required by the 
decree to make the payment directly.” 


In rejecting Douglas’ contention that 
there was no specific provision in the 
Act requiring the income of such a trust 
to be taxed to the grantor, the Supreme 
Court said: 


“These provisions (specifically relating 
to the taxation of trusts) have appro- 
priate reference to cases where the in- 
come of the trust is no longer to be re- 
garded as that of the settlor, and we find 
no warrant for a construction which 
would preclude the laying of the tax 
against the one who through the dis- 
charge of his obligation enjoys the bene- 
fit of the income as though he had per- 
sonally received it.” 


In Helvering v. Schweitzer (1935, Per 
Curiam), 296 U. S. 551, the Supreme 
Court held that the income of an irre- 
vocable trust, which was required to be 
used solely for the support, maintenance, 
and education of the grantor’s minor 
children, was taxable to the grantor on 





the authority of Douglas v. Willcuts, 
supra. To the same effect is Helvering 
v. Blumenthal (1935, Per Curiam,) 296 
U. S. 552, holding that the income of an 
irrevocable trust which was used to pay 
an indebtedness of the grantor was tax- 
able to him. 


Alimony Trusts 


HE rationale of Douglas v. Willceuts 

and the other cases decided on the 
authority of that decision is that the 
grantor of an irrevocable trust is taxable 
on the income of the trust, if it is or may 
be used to satisfy his continuing legal 
obligation. For some time some lawyers 
assumed that the Douglas case was auth- 
ority for the proposition that the income 
of any alimony trust was taxable to the 
grantor, but the Supreme Court in two 
recent decisions held otherwise. 


In Helvering v. Fuller (1940, Doug- 
las), 310 U. S. , the Supreme Court 
held that the income of an irrevocable 
alimony trust was not taxable to the 
grantor, where under Nevada law an 
allowance made by the court to a divorced 
wife was final; where the court retained 
no power to modify the decree; where 
the grantor did not obligate himself 
contractually, contingently or otherwise, 
to support his wife; and where his legal 
obligation to do so was extinguished on 
the creation of the trust and the appro- 
val thereof by the court in the decree. 
In reply to the Government’s argument 
that the Douglas case applied, the Sup- 
reme Court said: 


“If respondent had not placed the 
shares of stock in trust but had trans- 
ferred them outright to his wife as part 
of the property settlement, there seems 
to be no doubt that income subsequently 
accrued and paid thereon would be tax- 
able to the wife, not to him. Under the 
present statutory scheme that case would 
be no different from one where any debt- 
or, voluntarily or under the compulsion 
of a court decree, transfers securities, a 
farm, an office building, or the like, to 
his creditor in whole or partial payment 
of his debt. Certainly, it could not be 
claimed that income thereafter accruing 
from the transferred property must be 
included in the debtor’s income tax re- 
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turn. If the debtor retained no right or 
interest in and to the property, he would 
cease to be the owner for purposes of the 
federal revenue acts. See Helvering v. 
Clifford, 309 U. S. 331. 


“To hold that a different result neces- 
sarily obtains where the transfer is made 
or the trust is created as part of a prop- 
erty settlement attendant on a divorce 
would be to hold that for purposes of the 
federal income tax the marital obligation 
of the husband to support his wife can- 
not be discharged . . . The Nevada cases 
tell us that under such a decree as was 
entered here the obligation to support 
was pro tanto discharged and ended. And 
the trust agreement contains no contrac- 
tual undertaking by respondent, contin- 
gent or otherwise, for support of the 
wife. Hence we can only conclude that 
respondent’s personal obligation is not a 
continuing one but has been discharged 
pro tanto. 


“This is not to imply that Congress 
lacks authority to design a different sta- 
tutory scheme applying uniform stan- 
dards for the taxation of income of the 
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so-called alimony trusts. But the reach 
of Congressional power is one thing; an 
interpretation of a federal revenue act 
based on local divorce law, quite an- 
other.” 


The grantor in the Fuller case in addi- 
tion to creating the irrevocable trust 
referred to above, agreed to pay his wife 
$40. weekly, which agreement also was 
made a part of the decree of divorce. 
The Supreme Court held that inasmuch 
as this was a continuing personal obli- 
gation of the grantor, the amount paid 
was taxable to him under the rule of 
Douglas v. Willcuts. 


When A Continuing Obligation 


N the same day that the Fuller case 
was decided, the Supreme Court de- 
cided Helvering v. Leonard (1940, Doug- 
las), 310 U. S. , which involved an- 
other irrevocable alimony trust, differing 
from the Fuller trust only in this mater- 
ial respect: In the Fuller case the gran- 


tor’s liability to support his wife was 
extinguished on the creation of the trust 


and the approval thereof in the decree, 
whereas in the Leonard case the trust 
agreement contained a continuing per- 
sonal obligation of the grantor in the 
form of a guaranty of payment of the 
principal and interest of certain bonds 
transferred to the trust fund, which, 
although contingent, the Court held was 
adequate to bring the case within the 
rule of Douglas v. Willcuts. It was point- 
ed out that neither the divorce decree 
nor the alimony trust gave the grantor 
an absolute discharge from his prior 
obligation, which distinguished these 
cases from the Fuller case. The Court 
said in part: 


“Thus in effect, if not in form, the 
trust agreement was security for his con- 
tinuing obligation which would be dis- 
charged at least pro tanto as income 
from those bonds was received by the 
trustee. Hence the case in substance is 
the same as those where pursuant to con- 
tract or arrangement an obligation is 
discharged by another for the taxpayer’s 
benefit; the taxpayer received a benefit 
by the payments. The catalogue of 
benefits is not depleted when primary ob- 
ligations are discharged.” 
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Although the Supreme Court has not 
passed upon the question, the Court prob- 
ably will hold that the income of an irre- 
vocable trust used to purchase property 
for the grantor is taxable to him. In 
Com. v. Morton (C. C. A., Seventh), 108 
Fed. (2d) 1005, that court held that the 
income of an irrevocable trust was tax- 
able to the grantor, where it was used 
to pay premiums on life insurance poli- 
cies on the life of the grantor’s husband, 
which had been assigned irrevocably to 
and belonged to the grantor. The Court 
probably was in error in holding the in- 
come taxable under Sections 166 or 167, 
instead of under Section 22 (a), but the 
result seems to be correct in view of the 
recent decisions of the Supreme Court, 
supra. 


Short-Term Trusts 


"N Helvering v. Clifford (1940, Dou- 
glas), 309 U. S. 331, it was held that 
the income of a short-term trust, which 
was payable to the grantor’s wife, was 
taxable to the grantor on the theory 
that he was the owner of the corpus for 
the purpose of Sec. 22 (a), which defines 
gross income, the grantor trustee having 
broad power of management, the cor- 
pus to revert to him at the end of five 
years or on the sooner death of his wife, 
the income to be payable solely in the 
trustee’s discreation, and neither income 
nor principal could be attached, encum- 
bered, transferred or anticipated. 


The tax effect of the trust was taken 
into account by the grantor, although it 
was not the sole consideration. He in- 
tended to give security and economic in- 
dependence to his wife and children. 
She had substantial income of her own 
from other sources. There was no re- 
striction on her use of the trust income, 
all of which was placed in her personal 
checking account, commingled with her 
other funds and expended by her either 
on herself or her children or relatives. 
The trust was not designed to relieve the 
grantor from liability for family or for 
household expenses, and he actually paid 
large sums from his personal funds for 
such purposes. 
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The grantor paid a Federal gift tax 
on the transfer to the trust on its crea- 
tion in 1934. During that year all of 
the trust income was distributed to the 
grantor’s wife, who included it in her 
income tax return. In deciding that the 
income of the trust was taxable to the 
grantor, the Supreme Court said: 


“In this case we cannot conclude as a 
matter of law that respondent ceased to 
be the owner of the corpus after the trust 
was created. Rather, the short duration 
of the trust, the fact that the wife was 
the beneficiary, and the retention of con- 
trol over the corpus by respondent all 
lead irresistibly to the conclusion that 
respondent continued to be the owner for 
purposes of § 22(a).” 


In Helvering v. Wood (1940, Douglas), 
309 U. S. 344, decided the same day as 
the Clifford case, the Supreme Court held 
that the income of a similar short-term 
trust was not taxable to the grantor un- 
der Sec. 166 of the Revenue Act of 1934, 
which is specifically applicable to estates 
and trusts, although the income would 
have been taxable to the grantor under 
Sec. 22(a), if the Government had raised 
the issue in the trial court. 


Implications of Clifford and Wood Cases 


HE effect of the Clifford and Wood 

decisions is that the income of a 
trust in some instances may be taxable 
to the grantor under Sec. 22(a), although 
admittedly it is not taxable to him under 
Sec. 166. Mr. Justice Roberts in his dis- 
senting opinion in the Clifford case ar- 
gued strongly that that decision amount- 
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ed to judicial legislation after Congress 
had refused to legislate. That his con- 
tention is well-founded may be inferred 
from the fact that the Treasury Depart- 
ment in 1934 requested Congress to tax 
the income of short-term trusts to the 
grantor, and Congress declined to do so.* 


The least that can be said is that the 
Clifford and Wood decisions will result in 
untold confusion of the law pertaining 
to trusts. It will be a question of fact, 
or at least a mixed question of law and 
fact, in each particular case as to whether 
the grantor may be deemed to be the 
owner of the trust corpus for the pur- 
pose of Sec. 22(a). While some cases 
clearly will fall within and others out- 
side the rule laid down in the Clifford 
case, there will be a plethora of border- 
line cases, where only litigation will de- 
termine the applicability of the rule, un- 
less grantors of such trusts take the ne- 
cessary steps to remove the uncertainty.5 


Gathering the Threads 


N view of the foregoing decisions, it 

seems to me that the trend of the de- 
cisions of the Supreme Court may be 
summarized as follows: 


(1) The Court will sustain the Com- 
missioner in taxing to the grantor the 
income of an irrevocable trust, which is 


4. Hearings on H. R. 7835, 78rd Cong., 2nd 
Sess., p. 151; H. R. 1835, 78rd Cong., 2nd 
Sess., p. 24. 

. [For a further discussion of these two cases, 
see McClain, “Taxability of Trust Income,” 
March 1940 Trusts and Estates.—Ed.] 
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used to satisfy the grantor’s continuing 
legal obligation, even though there is no 
express statutory authority therefor. 

(2) The Court will not sustain the 
Commissioner, in the absence of statu- 
tory authority, in taxing to the grantor 
the income of an irrevocable trust which 
~ is used to liquidate a legal obligation of 
the grantor, if the creation of the trust 
ipso facto extinguishes the obligation, 
and if there is no continuing obligation 
on the grantor’s part to satisfy the ob- 
ligation, or guaranty on his part to pay 
the equivalent of the trust income and/or 
to replenish the trust fund in the event 
of their insufficiency for the purpose of 
the trust. 

(3) The Court will sustaim the Com- 
missioner in taxing to the grantor the 
income of an irrevocable trust, which is 
used to purchase property for the gran- 
tor, even though there is no express stat- 
utory authority therefor. 

(4) The Court will sustain the Com- 
missioner in taxing to the grantor the 
income of an irrevocable short-term 
trust under Section 22 (a), where the 
income is payable to an intimate member 
of the grantor’s family, and the grantor 
exercises such control over the trust as 
to be deemed the owner of the trust 
corpus. 

(5) The Court has sustained the pro- 
visions of the present Act, which tax the 
income of a trust to the grantor, and the 
Court will sustain similar provisions 
which Congress may add from time to 
time. The quotation from the Fuller 
case, supra, indicates that the Court 
would have held the income of that irre- 
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vocable alimony trust to be taxable to 
the grantor, if the Act had so provided. 

(6) The Court will sustain any reas- 
onable definition of control of the income 
of a trust which Congress may deem to 
be sufficient to constitute ownership 
thereof by the grantor for the purpose 
of taxing it to him, even though the 
Court, acting independently, might con- 
sider such control insufficient for the pur- 


' pose of taxing such income to the gran- 


tor. 

The foregoing is based upon a dictum 
of the Court in Sanford v. Com. (1939, 
Stone) 308 U. S. 39, and the decision of 
the Court in the Clifford case. It is im- 
possible to foretell just how far Con- 
gress will go in defining control, but 
clearly, the Court gave a broad hint in 
the Sanford case. Grantors of trusts 
should review their trusts and relinquish 
any unncessary powers. The Sanford 
and the Clifford decisions may be har- 
bingers of what community property 
states may expect in the future. 

(7) The Court probably will sustain 
the Commissioner in taxing to the gran- 
tor the income of an irrevocable trust, 
irrespective of any statutory definition 
of control, if the trial court makes a 
finding of fact that the control exercised 
by the grantor over the trust income is 
sufficient to constitute him the owner of 
such income. 

[Mr. Barton will discuss trends in 
Federal estate and gift taxation in the 
next issue. Ed.] 


Kappes Joins Estate Advisers 


George L. Kappes, well known in the es- 
tate planning world, has accepted the posi- 
tion of General Counsel for Estate Advisors, 
Incorporated, of 40 Exchange Place, New 
York City. As General Counsel, Mr. Kap- 
pes will be in charge of all estate planning 
work, as well as close corporation and part- 
nership interest retirement plans, profit- 
sharing arrangements, pension plans, and 
industrial refinancing and “recasting” oper- 
ations. Estate Advisors is an organization 
which cooperates with fiduciary institutions 
and attorneys in planning their clients’ 
estates so as to preserve capital values and 
effect tax economies and proper distribu- 
tion of estates. 





Trust Business Conference 
American Institute of Banking Group Meets in Boston 


NDER the able leadership of Felix 

Montano, trust officer of Hartford- 
Connecticut Trust Company, the Trust 
Business Conference at the annual con- 
vention of the American Institute of 
Banking in Boston this month presented 
a program of discussions on varied top- 
ics of current interest to fiduciaries. 
Investments, public relations, fees, oper- 
ations, personnel training—were among 
the subjects of interesting talks by well 
known speakers. Addresses on trust 
matters at other conferences are also 
noted here. 


Massachusetts Rule 


NVESTMENT policy under the Mass- 

achusetts Rule was outlined by Leon 
M. Little, vice president, The New Eng- 
land Trust Company, Boston. The or- 
dinary trust comes in in the form of 
securities, he stated, and as soon as pos- 
sible is given to the statistical group, 
where it is set up by classes of securi- 
ties, the percentage of each being fig- 
ured and reports on unfamiliar ones 
made. An investment officer then re- 
views the report. “Right here’, Mr. 
Little remarked, “comes the first effect 
of the Massachusetts Rule. He must 
use discretion. He may perfectly pro- 
perly recommend sale of all securities 
not on his bank’s approved list but sel- 
dom does so.” 

After such sales as are 
finally decided upon are 
made comes the second ap- 
plication of the discretion 
of the rule—“selection of 
securities from the ap- 
proved list to fit the con- 
ditions and requirements 
of the instrument, the 
needs of the beneficiaries 
and the rules for invest- 
ment laid down by the trust 
committee. The approved 
list will contain some 
bonds; if preferred or 
guaranteed stocks are to 
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be included, the technique of selec- 
tion is not materially different from that 
used in choosing bonds. “Prudent men 
of Massachusetts,” concluded Mr. Little, 
“are purchasers of common stocks. As 
trustees, we also buy common stocks not 
for speculation but for the probable in- 
come to be derived. And so we include 
common stocks on our approved list.” 


Constant New Business Efforts 


ONTINUOUS new business effort is 

essential for the growth of a trust 
department, declared Ralph M. Eastman, 
vice president, State Street Trust Com- 
pany, Boston; no matter how good the 
personnel or service of the department 
may be, without effective advertising, 
solicitation and public relations there 
would not be the constant flow of new 
business necessary to support the best 
trust department. On the basis of his 
experience, Mr. Eastman stated that a 
combination of newspaper and direct 
mail advertising is the best one at the 
present time. 


Recognizing that the product which 
trust institutions have to sell—trust ser- 
vice—must be right before efforts are 
made to secure new business, Mr. East- 
man asserted that the entire process 
must be an educational campaign—edu- 
cation to create confidence in it of a pros- 
pect, as well as demonstrating the value 

of trust service to him. In 
concluding, he urged that 
trust officers should be kept 
in touch with all new busi- 
ness activities and that 
their appearance, as well 
as that of the trust depart- 
ment itself, should be such 
as to create a favorable 
first impression. 


Overhead Costs 


HERE is a fallacy in 
the theory that over- 
head costs can always be as- 
sumed to be a fixed per- 
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centage of total expenses, because, like 
indirect costs, they vary with the size 
of the bank, declared Frederic A. Curtis, 
assistant cashier, Continental [Illinois 
National Bank and Trust Company, Chi- 
cago. Business development, account 
administration, investment and tax ad- 
ministration costs are among those in- 
cluded by Mr. Curtis as in the overhead 
class. 

Taking account administration as an 
example, Mr. Curtis stated that perhaps 
the most accurate method of allocating 
this cost would be “by time spent. This 
would require the recording of the time 
actually consumed, by those assigned, in 
the administration of each trust ac- 
count.” 


The Public Looks at Trusteeship 


¢¢¥T is futile to go to pains and ex- 

pense to ascertain what the public 
wants to know about us unless we use 
the resulting information in a practical, 
constructive way’, asserted Earl S. Mac- 
Neill, trust officer, Continental Bank and 
Trust Company, New York. Analyzing 
the results of the two attempts of the 
American Bankers’ Association Trust 
Division to find out what the public 
thinks about trusteeship, Mr. MacNeill 
stated that the first, conducted in 1937- 
38 by the trust institutions themselves, 
produced material that was useful in 
guiding public relations and advertising 
policies, so much so that he prepared for 
his institution a series of trust circulars 
based thereon. As to the second—the 
recently concluded Roper survey — Mr. 
MacNeill had this to say: 
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“Clear outlines do not emerge from it. 
Perhaps it tried to cover too much 
ground; perhaps the questions and ans- 
wers were too finely subdivided and 
cross-referenced. The Committee on 
Trust Information’s own simpler survey 
(referred to above) gave me a plainer 
picture, a row of trim categories on 
which I could hang a series of eight 
mailing pieces. But I don’t quite know 
what to do about the Roper survey, un- 
less it is to whip myself on to overcome 
some of the shortcomings which it dis- 
closes. Many of the answers are in such 
numerically small amounts that they can- 
not be considered to reflect in dependable 
percentages the views of trust customers 
and prospects in the classes concerned.” 

Quoting Mr. Roper, Mr. MacNeill said: 
“Good public relations are caused by 
good actions.” “The fundamentals of 
trust ethics and principles of trust law, 
in accounting, in estate and trust admin- 
istration and in the many special opera- 
tions of a modern trust department—are 
the ingredients of good actions”, he con- 
tinued. “All the advertising we may 
buy and all the publicity our alertness 
may obtain will be futile if we lack the 
ingredients of skill and self-discipline 
such as are offered to our young men 
and women by the Institute schools.” 

Confessing to “a certain impatience 
with statistics at this moment when ter- 
ror sweeps Europe and the whole world, 
Mr. MacNeill remarked that “it seems 
pitifully unimportant what a few hun- 
dred American citizens think about trus- 
teeship”, but “we can reflect that the 
principles of trusteeship are enduring 
because they have their source in honor 
and fidelity and confidence, which we 
hope will not be extinguished as funda- 
mental human instincts; and we can re- 
flect that so long as this war-sickness 
lasts there is greater need than ever, 
not merely to study, but to apply the 
principles of trusteeship to management 
of the savings, both large and small, of 
those of our own people who regard the 
future with anxiety and look to us, as 
well as to others, for guidance.” 


[Excerpts from the other addresses 
at the Trust Business Conference fol- 
low. ] 










How Profitable Are Your Trusts? 


Increased Fees or Lowered Costs? 


E. R. SHUMWAY 
Bankers Trust Company, New York City 


Y far your most important tool in 

obtaining adequate earnings sta- 
tistics is an efficient cost accounting 
system. I stress the importance of 
your carefully studying the various 
types of systems so that you can adopt 
or develop a type best suited to the 
needs of your individual trust depart- 
ment. If personal trust cost calcula- 
tion is carried on by the Auditing or 
Comptroller’s Department rather than 
the Trust Department, you should still 
be thoroughly familiar with the details 
of your cost method. The greater the 
extent to which the cost system is under 
your control, the more satisfactory the 
results will be. 


In addition to cost data you need a 
detailed record of your gross earnings 


so that you can compare them with the 
cost of the individual accounts, types of 


accounts, and types of services. The 
fees you receive should be classified un- 
der the types of accounts on which they 
are collected, and also under the types 
of fees. Without the periodic total of 
these classifications you cannot keep in 
touch with the changing earnings posi- 
tion of your department. 

Recent surveys indicate that trusts 
are unprofitable. How are we going to 
correct the situation? Obviously there 
are two directions in which you can 
move to accomplish this purpose: in- 
crease your fees, or decrease the ex- 
penses of your department. 


The Better Way 


The more satisfactory of the two, and 
usually the more essential, is to increase 
your fees. This can be accomplished 
in a number of ways. The first is to 
pool your bank’s earnings data with 
other banks in your locality and work 
to obtain an increase in the general fee 


From address before American Institute of 
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level, whether it is regulated by statute, 
bankers’ association fee schedule, court 
ruling or local practice. 


The second way is to be sure the fees 
you quote on new business will yield an 
adequate profit over the entire life of 
the trust. Your earnings experience on 
the existing trusts as shown by your 
cost system will enable you to estimate 
the cost of various sizes and types of 
trusts. Standard local fees should ap- 
ply only to standard trusts. If the trust 
assets produce uncertain or small in- 
come the annual fee should be based 
on principal, and if the donor objects to 
a high charge against the beneficiary’s 
income, the annual fee should be 
charged partly or entirely to principal. 
Whenever possible provision should be 
made when the trust is accepted for ad- 
ditional compensation for unforeseen or 
extraordinary duties. 

The third method of improving gross 
earnings is to increase the fees on exist- 
ing trusts. Even in cases where you 
are charging the maximum local fee or 
are limited by contractual rates, if you 
can demonstrate by adequate cost data 
that a customer’s trust is costing you 
money to administer or is not producing 
a reasonable profit, he will more often 
than not agree to your taking a larger 
fee. An inactive co-trustee will also 
often consent to your taking all or most 
of the total fee. 


Of course the consent of the person 
whose funds will be charged for the 
higher fee is essential, and principal 
cannot be charged where there are con- 
tingent remaindermen. However, by 
approaching the person who is benefit- 
ing by the excess cost, or the interested 
party best able to pay the increase in 
fee, and in some cases by deferring the 
question until a more opportune time, 
surprising results can often be ob- 
tained. 
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“Just how high should I increase my 
fees in the face of the natural reluc- 
tance and scepticism of customers and 
governmental authorities?” The answer 
to that question may be, “Until your 
trusts yield a fair margin of profit over 
the costs of your department.” But 
this is not the answer if your depart- 
mental costs are not proper costs from 
the viewpoint of your community as a 
whole. 


Reasons for Disparity of Fees 


If you have noticed the great dispar- 
ity between fees, and also costs, in the 
various trust centers of the country, 
the question of determining proper 
costs and fees may seem particularly 
troublesome. 


One of the chief causes of the dif- 
ference in annual yields between locali- 
ties is the variety of types of fees in 
effect, particularly noticeable in juris- 
dictions where the distribution fee is 
high and accordingly represents a large 
part of the annual return. Difference 
in local practice on the subject of split- 
ting fees with co-trustees also make a 
considerable difference in the annual 
returns on the trusts in various banks. 
Accordingly either the individual co- 
trustee must serve without compensa- 
tion or the corporate fiduciary must re- 
ceive less than it would receive for act- 
ing as sole trustee. This is obviously 
inequitable since it is always more ex- 
pensive to consult with a co-trustee than 
to act alone. In many cases the co- 
trustee will voluntarily correct the sit- 
uation by surrendering his share if you 
ask him to, but no effort should be neg- 
lected to stress this feature to the 
courts and other influential bodies. If 
the donor wishes the luxury of multiple 
trustees he should be willing to pay 
each a fee in proportion to its services. 

In many instances special fees or ad- 
ditional allowances constitute a sizeable 
portion of the average annual return of 
a trust or even of a trust department, 
and account for some of the difference 
in the fee levels between localities. 


However, although local practices and 
fee levels largely circumscribe your 
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departmental earnings, this does not re- 
lieve you of the responsibility for do- 
ing what you can to correct the situa- 
tion. 


The Other Way—Reducing Expenses 


Regardless of how high or low your 
general fee level is, it is obviously your 
duty to both your bank and to your cus- 
tomers to manage your department in 
the most efficient manner possible. 
When it comes to cutting expenses other 
than those relating to general depart- 
mental efficiency, the administrative 
and investment trust officers have it 
within their power to order the activity 
in any of the administrative or operat- 
ing functions on a particular trust to 
be cut to the minimum or entirely dis- 
continued if they think it advisable. For 
example they can cut a trust’s remit- 
tances from twelve to four a year, and 
its investments from twenty to ten. 
Naturally you would not do this with- 
out consulting or advising the interest- 
ed parties, and if strong objections were 
voiced you might decide not to make 
the change. We can not, of course, 
hope to reduce the activity in all our 
trusts to the standard minimum, but by 
keeping this concept of your duty con- 
stantly in mind, and by the intelligent 
use of your cost data, important im- 
provement in your earnings from trusts 
can be effected. 

You are all familiar with the more 
flagrant examples of the way in which 
trust customers can waste your time 
and thereby increase your administra- 
tive cost, and you know how to avoid 
them. But the many other less flag- 
rant examples which we often are not 
so conscientious in discouraging include 
such items as frequent estimates of fu- 
ture income, many small assignments 
to principal or revocations, frequent 
changes of investment policy and ex- 
cessive security trading in donor con- 
trolled trusts, excessive changes of in- 
structions and modifications of the in- 
strument, personal investment advice, 
and so ad infinitum. 

The administrative trust officer can 
reduce operating as well as administra- 
tive expense by arranging for a reduc- 





tion in the amount of operating activ- 
ity, e.g. securing the customers’ consent 
to such suggestions as making quarter- 
ly instead of monthly remittances, elim- 
inating special remittances and pay- 
ment of personal bills, reducing the 
number of routine and special state- 
ments, eliminating personal income tax 
service, and many more. 


The Approach to Customers 


In approaching the customer for the 
purpose of arranging to improve his 
trust’s earnings position, you may de- 
cide to first suggest an increase in the 
fees rather than a reduction in the ser- 
vice. Local practice, competition, the 
personalities involved and other factors 
may make one course more desirable for 
you than another, but the alternative 
should- always be kept in mind in case 
the first approach fails. 


An opportune time for suggesting a 
plan for improving a trust’s earnings 
to a customer is when he asks for addi- 
tional services. It will not improve his 
opinion of either your bank or you to 
think that you go blithely ahead increas- 
ing your costs without any tangible off- 
setting advantage. Even those who do 
not realize that their special services 
are increasing your losses seldom show 
their appreciation in a manner which 
offsets the cost of the service. Gam- 
bling present losses for possible future 
appointments in Wills and similar nebu- 
lous assets is not a particularly con- 
servative policy. Customers who expect 
the most in free services are inclined to 
be rather close traders and you often 
find on their death that some one else 
has been named as executor. 


If, on being consulted, a customer re- 
fuses to agree to any course of action 
which will correct the situation it may 
be your duty to apply to the court for 
redress or for permission to resign. If 
you cannot resign or if collateral busi- 
ness makes it impractical to press the 
matter, you may have to admit defeat, 
at least for the time being. But in a 
large majority of cases you will find 
yourself able to improve the situation. 
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Equitable Trust of Wilmington Reports 
Profitable Year 


The trust department of the Equitable 
Trust Company, Wilmington, Del., “had a 
successful and profitable year with more 
new accounts and a larger volume of new 
assets than last year,” according to Pres- 
ident C. Douglass Buck’s annual report to 
the stockholders on May 22. Numerous ap- 
pointments under wills and insurance trusts 
not yet operative have also been obtained, 
the face amount of policies trustees during 
the year being almost two and one-half 
times the total of the previous year, Mr. 
Buck stated. Earnings from the trust de- 
partment improved, particularly from re- 
curring fees and commissions. 


Equitable Fund A, the institution’s dis- 
cretionary commingled fund, had a yield 
averaging 4.136% for the year, while Equit- 
able Fund C, believed to be the first com- 
mon fund to be operated under Federal 
Reserve Board Regulations, and limited to 
legal investments, has averaged 3.66%. 





Internal Trust Training 


A Suggested Employee Educational Program 


ROBERT E. MacDOUGALL 
Assistant Trust Officer, Provident Trust Company of Philadelphia 


HIS subject can best be discussed by 
attempting to answer three ques- 
tions: 
1. Why are such educational programs 
important? 
2. What should they consist of? 
38. How may they be arranged? 
Our discussion will be confined to educa- 
tional programs that can and should be 
instituted within the Trust Department 
itself. These programs are intended to 
supplement experience and outside educa- 
tion by giving the employees informa- 
tion concerning their own company and 
how it operates. 


Intra-bank education requires initia- 
tive on the part of trust executives. It 
would appear that most trust officials 
believe that experience supplemented by 
outside study is sufficient training for 
the members of their staff. Replies to 
a questionnaire recently sent to 91 trust 
officials in 39 states reveal that only the 
largest institutions have established sys- 
tems of education for their trust employ- 
ees. Every reply, however, expressed a 
genuine interest in the question of intra- 
bank education for trust employees and 
showed that a very real need exists. On 
the surface it would seem that the 
“what” and “how” phases of the prob- 
lem are the stumbling blocks. It has 
been found, however, that these can 
rather easily be surmounted if trust ex- 
ecutives are convinced that intra-bank 
education is necessary. 


Our objectives are to give our Trust 
Department employees the very best 
training possible and to further their 
education to a point where (1) they will 
be able to make their maximum contri- 
butions to the work of the Trust Depart- 
ment; (2) they will be prepared to as- 
sume increased responsibility as oppor- 
tunity offers. If intra-bank education 


From A, I. B. Conference address. 
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will aid in this process, such education 
should be instituted and encouraged. 


“In the Know” 


If our employees in key positions are 
to become “cost” and “fee” conscious, 
they must know something of these mat- 
ters if they are to cooperate intelligently 
in raising fees and in reducing expenses. 
Vague generalizations such as “We have 
been losing money for years’, are not 
likely to (in fact, they do not) stir the 
employees to remedial action. If trust 
employees can become better acquainted 
with some of the problems with which 
their superiors are confronted, is it not 
reasonable to suppose that they can often 
assist in meeting those problems and 
show more interest in guarding against 
a repetition of cumbersome and costly 
operating methods and the like? 

The urgency and advantages of spec- 
ialization of jobs result, unfortunately, 
in a loss of perspective of the operations 
of the Trust Department as a whole. As 
the size of the Trust Department in- 
creases, obviously the necessity for in- 
ternal education becomes greater. This 
is particularly true of the period follow- 
ing the merger of one institution with 
another. Such discussion groups would 
give the management excellent opportun- 
ities to correct false impressions and to 
develop that sense of oneness which is 
so important to the efficient conduct of 
merged institutions and those having a 
number of branches. A proper explana- 
tion of Trust Department policies and of 
the reasons for their adoption should go 
far in having them understood and in- 
telligently followed. 

One of the important by-products of 
intra-bank education is that such dis- 
cussion groups are often the means of 
discovering promising material among 
the personnel. Another is that a funda- 
mental knowledge of the business and of 
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our internal affairs in particular is im- 
portant if our employees are to deal con- 
vincingly with our customers. 


A Suggested Program 


It is recognized that some of the sub- 
jects suggested in the following lists 
may be taught in A.I.B. courses and else- 
where. Such subjects are included (1) 
because in many sections of the country 
such courses are not available; (2) be- 
cause in some instances an explanation 
of your Company’s particular methods 
would be more valuable than the general 
treatment given in an educational insti- 
tution. 


For Large and Medium Sized Trust 
Departments. Discussions covering the 
initial meetings might well include the 
following subjects: 


1. History of Trust Company develop- 
ment—its advantages and weakness- 
es. 

. History of the institution and its re- 
lation to its competitors. 

. A broad outline of what your Trust 
Department does. 

. Discussion of the important phases 
of the Trust Department’s Manual of 
Operations. 

. A brief explanation of courses (by 
the local President of the American 
Institute of Banking or by someone 
from a neighboring university.) 


The advanced discussions could cover 
some of the following subjects: 


1. An explanation and discussion of the 
“Statement of Principles of Trust In- 
stitutions.” 
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. An explanation and discussion of 


Federal Reserve Regulations affect- 
ing the Trust Department. 


. The work of the New Business De- 


partment and the employees’ part in 
that work. 


. The general policies of the Trust De- 


partment and the reasons therefor. 


. Relationship that should exist be- 


tween attorneys and trust men. 


. What steps are taken from the time 


cash receipts come into the Trust De- 
partment until they go out in dis- 
tribution. 


. Steps that are likewise taken upon 


the receipt of trust assets until their 
delivery to the beneficiaries. 


. The work of each subdivision of the 


Trust Department. 


: The work of other departments of 


the Company. 


. An explanation of the Annual State- 


ment. 


. Discussion of some of the Federal 


Trust Examiner’s comments on the 
most recent report. 


. Study of “The Restatement of the 


Law of Trusts.” 


. A course in customer relations based 


upon the A. B. A.’s excellent book, 
“Constructive Customer Relations.” 


. The work of the local Fiduciary As- 


sociation. 


. Activities of the American Bankers 


Association. 


. Discussions of current articles in 


Trusts and Estates and in Trust 
Bulletin. 


. Skits which graphically portray the 


work of the Trust Department. 
(These can be obtained from the 
Financial Advertisers Association.) 
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Small Trust Departments. Gilbert T. 
Stephenson, in his “Studies in Trust 
Business”, suggests the following plan 
for smaller institutions (those with a 
personnel of between 50 and 200 all- 
told) : 


“1. Have an officer, preferably the 
head of the trust department, deliver a 
series of ten talks to the entire person- 
nel—including the banking department 
as well as the trust department—based 
on The American System of Trust Busi- 
ness. (Published by A. B. A.) 

“2. In a series of departmental meet- 
ings each year, have each division head 
explain to the employees who have come 
in during the year the functions of his 
division and its place in the trust depart- 
ment activities.” 


How Can Program Be Carried Out? 


Consideration of the “how” of the 
program requires that we frankly face 
such questions as— 

(a) Is proper supervision available? 

(b) Will there be undue interference 
with daily routine? 

(c) Mechanical considerations such as 
composition of classes and where and 
when they should be held. 
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The most difficult problem is that of 
proper supervision. In the larger insti- 
tution there is a wider choice of dis- 
cussion leaders. We cannot escape the 
fact that the whole plan is usually de- 
pendent upon the initiative and creative 
ability of one or two men in the Trust 
Department who can clearly see the ad- 
vantages and are willing to make the 
necessary sacrifices to bring about the 
desired results. The usual excuse ad- 
vanced is that the very men who could 
supervise such a project are too busy. If 
trust educational classes are important, 
ways will be found to bring them about. 
The Trust Department personnel is poor 
indeed if one or two capable men cannot 
be found to plan and to lead such dis- 
cussions. 

Those institutions which are convinced 
that it is impossible to find the necessary 
instructors and leaders in their depart- 
ments would do well to consider the use 
of outside instruction. There are sev- 
eral firms in the country which have 
specialized in this work for years and 
whose growing number of clients vouch- 
es for their effectiveness. Or would it 
not be desirable to secure the services 
of the local instructor in trust courses 
at the A.I.B., or if your institution has 


At the commencement 
exercises of the Richmond, 
Virginia, chapter of the 
A.LB., these four employ- 
ees of the Virginia Trust 
Company received major 
awards. First honor award 
among those receiving the 
standard certificates went 
to a member of the trust 
department, Robert W. 
Gilliam, Jr., upper left. 
Upper right is John J. 
Mason, also in the trust 
department, who received 
the annual banking award. 
Douglas P. Rucker, lower 
left, employee of the bank- 
ing department, received 

first honors in Banking I 

and Robert B. Rawles, 

lower right, received first 
- honors in Law II. 




























































sent some of its officers to the Graduate 
School of Banking, could not these offi- 
cers organize a course, based in large 
measure upon what they have learned at 
Rutgers? 


Time and Mechanical Considerations 


Interference with daily routine is 
scarcely an objection since many of the 
institutions throughout the country find 
it feasible to conduct classes before or 
after hours, without undue hardship on 
the employees. It must be recognized, 
however, that under the new maximum 
hour laws for bank employees, time spent 
in such group discussions will very like- 
ly be construed as a part of the employ- 
ees’ time schedules. Meetings two weeks 
apart seem to be the best arrangement. 
It is taken for granted that the time 
devoted will not be entirely given to the 
lecture, but that ample opportunity will 
be spent in discussion. 

Trust men generally agree that there 
should be no compulsion about attending 
and that those who show an interest 
in self-advancement should be given 
the opportunity. This will tend to 
weed out the so-called undesirables and 
keep the group within workable limits. 
The employee’s selection by the execu- 
tives is a mark of distinction, and it is 
therefore likely to become psychologi- 
cally important to him. Such a plan, 
however, often stirs up bitterness in 
those who are not selected. 


There is much to be said for a plan 
which requires all employees to attend 
such discussion groups—particularly the 
initial courses. The very ones who are 
not likely to be interested are those who 
probably need such education the most. 
Some of the suggested subjects for the 
advanced groups would be applicable only 
to key men in the organization. Others 
could be discussed before all the junior 
members of the staff. These problems 
can be answered only by the institution 
itself. 


Some Objections and Examples 


An objection often voiced is that the 
establishment of internal educational 
programs is likely to be a “flash in the 
pan” and that a program to be effective 
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must be consistent and continuous. A 
program year after year may: not be 
feasible in the medium-sized or smaller 
institutions, but this does not mean that 
a program offered over a one, two, or 
three year period is without value. 
Once such a program is embarked upon, 
new ways of continuing it will be found. 
Suppose the program does peter out 
within two or three years, the educa- 
tion given to the employees of the Trust 
Department certainly has not been lost. 

Occasionally trust officials object to 
giving information to members of the 
staff, particularly with respect to com- 
pany policies, because much is of a con- 
fidential nature. It is obvious that care 
must be taken in divulging certain facts 
either to the staff generally or to so-called 
key employees. However, there seems to 
be no good reason for keeping employees 
almost entirely in the dark as to general 
company policies and other pertinent in- 
formation. 

Still another objection is that the ex- 
ecutive officers do not wish members of 
the staff “talking about these things on 
the outside.” The answer is that employ- 
ees will talk and will be asked questions 
by outsiders, and should be well enough 
informed to answer many of the ques- 
tions usually asked. For example, how 
many employees know the extent of their 
institution’s deposits and trust funds or 
how many know how materially these 
funds have increased in volume since the 
depression began? Such information is 
often the most effective answer we can 
give to critics of corporate management. 
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I have not been able to find a single in- 
stance when “embarrassing questions” 
were asked in such discussion groups, or 
where the information given has been 
misused. 

The Irving Trust Company of New 
York has a very elaborate system of 
employee education, including separate 
courses in Trust Administration, Trust 
Investments and Trust Law. These 
courses generally require an hour a week 
for thirty weeks with much additional 
time consumed in study and reference 
work. Those who are considering such 
courses would do well to study also the 
courses given by the Guaranty Trust 
Company, Central Hanover Bank and 
Trust Company, and City Bank Farmers 
Trust Company in New York.* 


The soundness of our trust institu- 
tions rests on their management, and 
capable management is based upon edu- 
eation in sound trust principles. Trust 
officials will find as the demand for more 








*Also the experience of such institutions as— 
(Small Trust Departments) The United States 
National Bank, Denver; University State Bank, 
Chicago; Norristown-Penn Trust Company, Nor- 
ristown, Pa.; (Medium-sized Trust Departments) 
Wachovia Bank and Trust Company, Winston- 
Salem, N. C.; State Planters Bank & Trust Com- 
pany, Richmond, Va.; (Large-sized Trust Depart- 
ments) Continental-Illinois National Bank & Trust 
Company, Chicago; Bank of America N. T. & 
S. A., San Francisco; First National Bank & 
Trust Company, Minneapolis. 
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and more efficient and intelligent per- 
sonnel grows that intra-bank education 
is one phase of personnel development 
that should not be neglected.. 


Note: The preparation for this talk was 
made infinitely easier through a study 
of James L. Cronin’s excellent thesis en- 
titled, “A Suggested Internal System of 
Training for the Employees of a Medium 
Sized Trust Institution,” which may be 
obtained from the Library of the Ameri- 
can Bankers Association. I here give 
him full credit for his invaluable assis- 
tance. 





Eighty-two men and five women were re- 
cipients of certificates at the 1940 com- 
mencement exercises of the Philadelphia 
Chapter, American Institute of Banking. 
The Corporate Fiduciary Association of 
Philadelphia prize of $25 was awarded to 
Leroy A. Code, of the Fidelity-Philadelphia 
Trust Company, for the highest average 
among those receiving trust certificates. 


eS 


Trust departments of member banks in 
the Seventh Federal Reserve District (Chi- 
cago) contributed an average of 4% toward 
total current. earnings during 1939. The 
lowest ratio, 1.5, was found in banks with 
one-half to three-quarters of a million dol- 
lars in deposits and one million to one-mil- 
lion and one-half; the highest, 15.8, in banks 
of over 50 million dollars in deposits. 


Should Trustees Manage Close Corporations? 


' Some Cautions on Accepting Unnecessary Responsibilities 


A. I. JOHNSON 
Assistant Trust Officer, First Trust & Deposit Company, Syracuse, New York 


HE rather widespread belief that 

general provisions in wills and trust 
instruments for the retention, exchange 
or other disposition of all of a testator’s 
holdings of securities may always be 
considered as being applicable to hold- 
ings in a close corporation is not good 
fiduciary practice. Any trust institution 
which fails to regard stock in an active 
close corporation business as a direct 
interest in a going business, with all of 
the responsibilities and hazards of a pri- 
vate business enterprise, may be court- 
ing possible trouble, both for its estates 
and for itself. 


In the absence of specific authority or 
directions, an executor or trustee—ex- 
cept in extreme cases—will be permitted 
to continue a corporate business for a 
reasonable time in order to try to sell 
it as a going concern and an executor 
will be permitted to conduct a gradual 
liquidation of the affairs of the corpora- 
tion while being operated for this pur- 
pose. The executor may in some cases 
obtain authority from the Court for a 
reasonable continuation. Under some 
circumstances it may also be possible to 
obtain written supplemental authority 
from all interested creditors and bene- 
ficiaries. The important point, however, 
is that if a holding of this nature is to 
be retained beyond a reasonably short 
time, the executor or trustee should be 
very sure that adequate authority, as 
well as justification, is definitely and 
clearly present. 


Assumption of Responsibility Not 
Obligatory 


A corporation in one sense is an inde- 
pendent entity; correspondingly, an es- 
tate is an independent business entity. 
The weight of legal opinion now seems 
to hold that even where an estate has 


From address before American Institute of 
Banking Convention, June 1940 


the entire ownership of a corporation, 
the ownership of this stock does not in 
and of itself necessarily require the rep- 
resentative of the estate to take upon 
itself the direct responsibility for the 
control and direction of the acts of the 
corporation. If there is capable man- 
agement in the business and directors 
who served the company before the death 
of the testator continue to be active in 
the corporation, the Courts are quite in- 
clined to regard the responsibility for 
the business as resting upon the officers 
and directors of the corporation rather 
than the direct responsibility of the ex- 
ecutors. 


Where the fiduciary, after careful con- 
sideration, determines that the circum- 
stances are such as to make it advisable 
to associate itself closely with the con- 
duct of a corporation, this may be done 
through representation on the Board of 
Directors, or otherwise with the man- 
agement of the corporation. Then the 
fiduciary, by its having taken upon itself 
the responsibility for the company, has 
probably made the operation of the cor- 
poration part of the administration of 
the estate. The executor then must ex- 
pect that it will probably be held by the 
Courts to be responsible and accountable 
for the results of its acts in the affairs 
of the corporation. 


Maintenance of Adequate Records 


One of the first steps which must be 
taken is for the executor to investi- 
gate all practices and activities of a busi- 
ness in order to appraise its true worth 
and possibilities. After a careful sur- 
vey has been made, the executor should 
develop a program for dealing with the 
corporation under consideration. This 
will, among other things, involve the de- 
termination of the immediate course to 
be followed, the main and ultimate ob- 
jectives to be sought, and the develop- 
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ment of methods to be followed in work- 
ing out the program to accomplish the 
objectives. 

Such continuing, cumulative records 
should be kept by the executor as are 
necessary to enable its officers to be con- 
tinuously and intelligently informed con- 
cerning the operation of the corporation. 
The records ought to show not only the 
operations of the business but also the 
efforts and progress made by the exec- 
utor toward the accomplishment of the 
established objectives to liquidate or dis- 
pose of the corporation. There is a ten- 
dency on the part of some corporate ex- 
ecutors to accumulate a mass of records 
and statistical data, charts and reports, 
on the theory that if anything goes 
wrong, voluminous files will serve as an 
indication of intense study and extreme 
diligence. These records, however, are 
of value primarily to enable the officers 
to see all of the factors involved and to 
reach decisions for dealing with the cor- 
poration—decisions which it is to be 
hoped, when viewed in retrospect at some 
future date, will be recognized as having 
been wise, farsighted and based on good 
judgment. Correct decisions are the all- 
important thing. 


Accounting for Corporate Activities 


One of the most trying problems is the 
uncertainty with reference to the scope, 
type and necessity for reporting and ac- 
counting to the courts and interested 
parties concerning close corporations. 
The practice and requirements of various 
courts in the same state frequently show 
wide variance. 

In actual practice the courts as well 
as the public have come to expect and 
demand a higher standard of perform- 
ance and uniformly better results from 
corporate fiduciaries than from individ- 
uals. This attitude is largely of our own 
making. Having this attitude in mind 
if we have by our own choice taken an 
active part in the affairs of the corpora- 
tion, then we must expect that our bene- 
‘ ficiaries and the courts will look to us 
not only for a report which will show 
favorable results from our management 
of the corporation but also for an ac- 
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counting which will be complete yet eas- 
ily understood. 


The more responsibility an executor 
or trustee has borne in the affairs of a 
corporation, the more important it be- 
comes for it to make absolutely sure that 
a complete and adequate accounting is 
made on the corporation as such. Only 
by filing such a report with the court and 
beneficiaries can a fiduciary be sure to 
have a proper basis upon which a decree 
may be entered approving its acts and 
discharging it completely and effectively. 
It is advisable to see that reference to 
the report on the corporation is included 
in any waivers which may be obtained 
from interested beneficiaries. It is also 
well to have reference to the accounting 
on the corporation included specifically 
in any court order or decrees which may 
be entered passing upon the estate when 
such holdings are owned. This recom- 
mendation is made only after careful 
consideration of the possibilities. 

If the trust institution does decide to 
take on the responsibility for a corpora- 
tion, assumption of such a position will 
require almost unlimited time, study and 
effort on behalf of the entire trust or- 
ganization, greatly increasing the cost 
of administering the estate. Risks to the 
estate will be tremendously increased. 
Finally, the fiduciary can be very sure in 
most states that it can never expect to 
obtain any extra compensation for its 
services in connection with the corpora- 
tion no matter how fine a job it may have 
done. 


Trust institutions are not business 
managers or business engineers. Our 
job is to protect and conserve property. 
Of course, each trust institution will so 
equip itself to do the best job in connec- 
tion with every appointment it accepts 
but if we fail to dispose of holdings in- 
volving the business hazards of most 
close corporations, and if we reach out 
and make ourselves responsible for the 
affairs of a business corporation, we 
must realize that our costs will be great- 
ly increased, our profit for administering 
the estate may well be a loss, and our 
reward may be several very vocal and 
critical beneficiaries. 
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Why Trust Losses? 


a4 HAT cost accounting, more than 

anything else, is necessary to con- 
vert trust department deficits into pro- 
fits” is the unanimous opinion of the 


Committee on Trust Costs of the Phil- 
adelphia Chapter, Association of Bank 
Auditors and Comptrollers. Recently 
presenting the report, Chairman G. C. 
Robinson, of the Fidelity-Philadelphia 
Trust Company, stated that the Commit- 
tee had found three basic causes for 
trust operating losses: 

1. Some agency and voluntary trust 
accounts are taken on at a loss because 
cost figures are not available from which 
to determine fees which are commensur- 
ate with the work and responsibilities 
involved. 

2. Fees allowed by courts for testa- 
mentary trusts are insufficient to cover 
the bare costs of handling such business. 

3. Trust companies have not, until re- 
cently, availed themselves of opportuni- 
ties to charge special fees for special 
services. 

Mr. Robinson emphasized the state- 
ment that, generally speaking, operating 
costs of trust departments are kept at 
the lowest possible point consistent with 
good trust service. Since reduced costs 
are not feasible, additional revenue must 
come from increased fees, he reported. 


SAN FRANCISCO 


To be assured. of success in the courts 
or the legislature, trust institutions must 
show that the schedule of fees proposed 
by them is supported by evidence to prove 
that such schedule is not in excess of the 
actual cost of doing business plus a rea- 
sonable margin of profit, the report con- 
tinued. 

Herein lies the necessity of a trust cost 
accounting system providing “for a scien- 
tific breakdown and allocation of the ele- 
ments of cost to departments, the alloca- 
tion of departmental costs to operating 
units within the department and then the 
division of the activity in any one unit in- 
to the cost of operating that unit to 
arrive at the cost of handling each par- 
ticular type of transaction. With these 
transaction costs, it is then possible, by 
proper application, to determine the cost 
of handling a particular account or group 
of accounts.” 

The Committee recommended the fol- 
lowing material on the subject: the 
American Bankers Association’s “Guide © 
to Trust Fees With Recommended Cost 
Accounting System”; “A Workable Cost 
Analysis”, by Glen A. Biggs, in the July 
1938 issue of Trust Companies, page 
29; and the Ohio Bankers Association’s 
new booklet “Procedure for Cost Analy- 
sis of the Trust Department and Person- 
al Trust Accounts,” the latter being con- 
sidered the ideal system. 





Operation of a Small Trust Department 


Essential Records and Policies for Successful Trusteeship 


PAUL RENN 
Vice President and Trust Officer, The First National Bank of Glens Falls, New York 


PRESENT-DAY banker would not 

. be inclined to install any new fea- 
ture or service in his institution with- 
out thinking seriously about its total 
net value to his bank. In the matter of 
adding a trust department it is com- 
paratively easy for him to have an an- 
alysis made of the volume of fiduciary 
business which has gone through his 
local Probate or Surrogate’s Court dur- 
ing the last ten years. Such a survey 
should be made by an experienced trust 
man or one who is familiar with this 
type of work, for it entails the discov- 
ery of the type of information which an 
untrained person would miss. 


If such a survey reveals the possibil- 
ity of securing a reasonable volume of 
trust business which in time would pro- 
duce a profit to the bank, then it is a 
matter for the banker and his board to 
make a definite decision whether or not 
they will install the department. It is, 
of course, unwise to think that a new 
trust department will get a large per- 
centage of the local trust business in 
the very beginning, but, if after care- 
ful weighing of the many features the 
decision has been reached to install a 
department, the bank should then de- 
cide to go into the business earnestly 
and expend every effort to make it pay, 
and under no circumstances regard it 
as a sideline. 


Initial Step 


The first step in laying the founda- 
tion upon which any trust department 
should be built is the acceptance of the 
Statement of Principles of Trust Insti- 
tutions, adopted by the Trust Division 
of the American Bankers Association in 
1933, as the Bible or constitution for the 


From address before American Institute of 
Banking Convention, June 1940. 


department. Recognizing the fact that 
the acceptance of trust business brings 
with it certain responsibilities and po- 
tential liabilities, the management 
should be vigorous in its efforts to build 
up the department. Furthermore, no 
one can, with consistence, ask the man 
on the street to bring his estate to a 
bank until the officers and directors 
have proved their confidence by com- 
mitting the management of their af- 
fairs to the trust department. 


One of the most constructive steps 
that can be taken in aiding the depart- 
ment is to try to promote a pleasant re- 
lationship and proper understanding 
with members of the Bar. The means 
by which this is accomplished depend 
entirely upon the many factors already 
existent in each locality. 


A definite stand should be taken from 
the beginning against accepting un- 
profitable business for the purpose of 
building up the department. However, 
the bank is holding itself out to serve 
the public and cannot refuse to accept 
business simply on the basis it will not 
be profitable. In the Guide to Trust 
Fees, Revised 1940, published by the 
A.B.A. Trust Division it is emphatical- 
ly asserted that it is folly to expect to 
carry on high type trust business with- 
out being adequately remunerated. 


Another pitfall to be avoided is the 
acceptance of business not of a trust 
nature as a sideline, even though it may 
be profitable. In such cases it is like- 
ly that the tail will soon wag the dog, 
and the principles upon which the de- 
partment was founded will be forgot- 
ten. The average small trust depart- 
ment is not equipped to accept corpo- 
rate trust work and it is folly to try to 
handle it, excepting in unusual cases 
or on a small scale. 
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Some new departments have tried to 
get a working volume of business quick- 
ly by engaging paid solicitors, but the 
sum total experience of this venture has 
proved unsatisfactory. High pressure 
salesmanship can bring only a bad re- 
action on a service which is as personal 
and intimate as this. Trust service is 
semi-professional in character and does 
not produce a return as quickly as most 
commercial transactions. 


A Full-Time Job 


In manning a trust department there 
can be no compromise with the theory 
that at least one full-time trust man 
should be engaged. The thinking of a 
trust officer whose interest in trust 
business is secondary to his other du- 
ties is contagious, and will be taken on 
quickly by the rest of the bank staff as 
well as by the directorate and the pub- 
lic, reflecting against the entire bank. 
From that time on, the mere mention of 
trust business will prompt the thought 
of something that is incidental to the 
primary function of the bank. A de- 
partment with such a blight upon it can- 
not be expected to take its rightful 
place as one of the most important ser- 
vices of the bank. 


Instead, engage an individual who by 
nature, background, and training is 
adapted. to this work, and whose first 
thought would be for the development 
of a competent department, the acquisi- 
tion of trust business, and the promo- 
tion of a community interest in his bank 
as a fiduciary. On him will rest the 
main responsibility of setting up the 


department and, if necessary, protect- 
ing it against the lethargy or possible 
criticisms of those in his institution 
who do not possess the vision or under- 
standing of this specialized service. 
That the greatest secret for the success - 
of a new trust department lies in the 
proper selection of a trust officer is ef- 
fectively substantiated by Robert M. 
Hanes, president of the A. B. A., in the 
November 1939 issue of Trusts and Es- 
tates (page 483 at 484). 


Equipment to be Installed 


Trust accounting has become stand- 
ardized in practically all jurisdictions, 
and, as a result, several accepted me- 
chanized systems, such as Burroughs 
and Remington Rand are now on the 
market. In those cases where an im- 
mediate investment in purchasing the 
bookkeeping machine is not warranted, 
the system may be installed and the 
ledger sheets posted by hand until such 
time as the volume justifies the pur- 
chase of a machine. 


It has been feasible in some cases to 
install a bookkeeping machine in an- 
other department of the bank, setting it 
up so that it may also be used for trust 
posting. In this case, only a trust of- 
ficer and a competent secretary-steno- 
grapher are needed to operate the de- 
partment. Whether this arrangement 
is practical or not depends upon the 
physical layout of the bank, its organi- 
zation, and its personnel. Certainly it 
is not to be recommended in those cases 
where the result would be that trust ac- 
counting was relegated to second place. 
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Another plan is to purchase a ma- 


chine for the department, and to em- 
ploy a trust officer with an assistant, 
who has the potentialities of taking 
charge of the department, and a steno- 
grapher-machine operator. This plan 
is preferable in most cases, particularly 
where the department is located some 
distance from ‘the operations depart- 
ment of the bank. It has particular 
merit in that it makes the department 
more sufficient unto itself and a distinct 
entity. 


Records and Controls 


To protect against human frailties 
the management should provide the 
most complete system of records, checks 
and balances possible. These features 
should be comprehensive, but not so 
complex that the system breaks down 
under its own weight. Some of the 
records are: General Ledger, Cash Led- 
ger, Asset Cards, Mortgage and Real 
Estate Ledger, Sundry Ledger and Tick: 
ler File, Maturity File and Tax Records. 


After the department has been set up 
and when the first piece of new business 
arrives, the first record to be made is 
the Receive Ticket. This serves as a 
receipt for the client, a journal of orig- 
inal entry, a record of vault entry, and 
the source from which the necessary 
ledger entries are posted and the var- 
ious ticklers for follow-up purposes pre- 
pared, and furnishes at the same time 
a check that these various entries have 
been made. 


Comparable to this is the History 
Sheet for the administration of estates. 
This contains a reminder of almost 
every possible step that may be neces- 
sary from the time of appointment to 


discharge, and should be opened 
promptly. Upon delivery of any prop- 
erty in the possession of the depart- 
ment, a Delivery Ticket, similar to a 
Receive Ticket, is used, and it serves as 
an effective closing record. 


Attention should be called to the 
great importance in a small department 
of having the proper vault control, par- 
ticularly where there is no auditing de- 
partment in the bank, regardless of how 
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complete the system may be. Adequate 
dual control may be conveniently effect- 
ed by requiring an officer not connected 
with the trust department to accompany 
the trust officer whenever the trust 
vaults are opened. 


In larger, more specialized depart- 
ments, a trust officer’s docket is neces- 
sary. Where clerical help is limited, a 
satisfactory substitute for this may be 
the definite requirement that copies of 
all correspondence be read and initialed 
by everyone connected with the depart- 
ment. 


It is preferable for the department 
to adopt a system by which the major 
portion of the investment work is kept 
within its own confines. This may be 
done by having those working in the de- 
partment prepare analysis sheets for all 
the securities in each account, breaking 
down the list into various classifica- 
tions, such as: Government, Rails, etc. 
This sheet should show the amount, 
name, coupon or dividend, maturity, 
cost or acquisition price, current price, 
current market value, annual income, 
and a rating of the security. 


All accounts should be reviewed at 
least quarterly by an Investment Com- 
mittee of the Board of Directors, or ar- 
rangements may be made with the cor- 
respondent bank which handles the 
bank portfolio. Where the bank is not 
fully equipped to handle this responsi- 
bility, an alternate arrangement may be 
to engage one of the reputable invest- 
ment counsellors to furnish reviews and 
recommendations at regular intervals. 


In those institutions equipped with a 
competent investment manager, the 
analysis sheets for each account should 
be carefully reviewed and sufficient in- 
formation collected so that recommen- 
dations can be made to the Investment 
Committee. After a review by the In- 
vestment Committee, its report on each 
account should be passed upon by the 
Trust Committee. 


It is necessary at regular intervals 
to take stock of the department and note 
whether or not it is a profitable project. 
Fortunately, today this may be done 
with a fair degree of certainty by using 





the Cost Accounting System developed 
by the Committee on Costs and Charges 
of the Trust Division of the A. B. A. 
This system is adaptable for a depart- 
ment of any size. ‘ 


Interrelation with Bank 


Many discussions and articles strong- 
ly indicate that today a small trust de- 
partment may be established and oper- 
ated so as to render comprehensive trust 
service. But sound policies and able 
personnel are not effective unless ac- 
companied by the wholehearted support 
and goodwill of the officers, directors 
and employees of the institution. Fre- 
quently employees in the other parts of 
the bank feel those working in the trust 
department have easy jobs. This is not 
true, and it is always unfortunate to 
allow the impression to exist, for it of- 
ten results in a slight antipathy toward 
the trust employees or an underestimate 
of the value of their work. Goodwill 
serves over a period of time, as a great 
boost and a constructive force toward 
the development of the department. 


Furthermore, the growth of trust 
business may result in producing added 
volume of business to other departments 
of the bank. One instance where the 
trust department may aid the bank is 
when beneficiaries of an estate are so 
impressed by the type of service they 
have received from the trust department 
they are prompted to open checking ac- 
counts and patronize the other facilities 
of the bank. 


Another value, which at first glance 
may appear rather intangible, is the use 
of the trust department as an advertis- 
ing and publicity medium. Direct mail 
advertising of trust services is directed 
usually at a group or class of people 
who are not ordinarily impressed or af- 
fected by the publicity of the commer- 
cial department. Trust service offers a 
specific channel for the bank to use in 
keeping its name before the public. 


Service to Community 


In those small communities where a 
competent and efficient trust depart- 
ment is set up as a complementary and 


At your service in Memphis 
with complete trust facilities 
and a_ thoroughly expe- 
rienced organization. 


TRUST DEPARTMENT 


UNION PLANTERS NATIONAL 
BANK AND TRUST COMPANY 
Memphis, Tenn. 


not a secondary service to a sound and: 
progressive bank, the community itself 
as well as its residents is bound to be 
benefited. A specialized service is then 
available which could not be secured. 
from any other source excepting one of 
the larger metropolitan centers, and un- 
der such circumstances the important 
feature of a personal relationship is 
often absent. True the metropolitan 
trust companies furnish personal ser- 
vice, but to a widow living two hundred 
or more miles away, who seldom is able 
to consult with the officers of her insti- 
tution, the relationship in time may be- 
come as intimate as that existing be- 
tween the United States Treasury De- 
partment and the taxpayer. 


The complexities of present day life 
require guidance for those possessed of 
wealth in making and guarding their 
investment, and assistance in meeting 
the many technical requirements of gov- 
ernments. A small modern trust de- 
partment may not only render these ser- 
vices adequately, but may do so with 
that personal and understanding man- 
ner commonly known as the “human 
touch” for which there is no substitute. 

Furthermore, a trust department may 
be the center around which a commun- 
ity builds for itself accumulations to 
serve as a backlog for its future needs. 
The Community Foundation during the 
last twenty-five years has proved itself 
to be a sound and practical means for 
the administering of funds for charit- 
able and educational purposes. In fact, 
such a foundation may serve to shape 
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the future of the particular community 
in which it is established into a whole- 
some, thrifty and almost idealistic place 
to live. It is impossible to visualize 
the creation of a community trust, 
where the primary objective is perpet- 
uity, without a corporate trustee. If 
administering a community trust is its 
only function, a trust department in a 
small community might well prove of 
inestimable value over a period of time. 

If the American people are going to 
hold to their way of living, they must 
follow some of the very simple but basic 
economic principles which have served 
them well in the past: hard work, econ- 
omy, and a form of conservation for the 
future. For that great majority of 


American people who live in the small 
community, there is no better proven 
piece of machinery for making these 
basic rules of living effective than an 
efficient, modern trust department. It 
can, and today it does, serve the indi- 


A.I.B. Elections 


At the annual convention of the American 
Institute of Banking in Boston this month, 
William A. Irwin was elevated to the post 
of educational director, succeeding Dr. Har- 
old Stonier. Mr. Irwin is also assistant di- 
rector of the Graduate School of Banking. 

Floyd W. Larson was promoted from as- 
sistant secretary of the A.I.B. to secretary, 
to succeed Richard W. Hill, who has held 
that post for 24 years and is registrar of 
the Graduate School of Banking. 

The Institute elected J. Leroy Dart, vice 


WILLIAM A. IRWIN 
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vidual, the charitable institutions, and 
the community itself. 

Residents of many of our small com- 
munities are the possessors of property 
that is destined to trusteeship. Is it 
to become the object of absentee owner- 
ship, its safeguarding, investment, 
management and control to be consigned 
to hands a hundred miles or more 
away? If the small trust department 
measures up to the desired standards of 
honesty and capability, it would seem 
to be natural, logical and patriotic for 
the owner of that property when look- 
ing for a corporate trustee to patronize 
the trust department in his own com- 
munity. 

The strength of the nation is in these 
small communities. When they flour- 
ish, the country prospers. To conserve 
their wealth, to keep it at home where 
it may fertilize the spot of its origin is 
a task in which the small trust depart- 
ment takes a highly important part. 


president, Florida National Bank, Jackson- 
ville, president. The new vice president is 
George T. Newell, vice president, Manufac- 
turers Trust Company, New York. 

Additions to the executive council to hold 
office until 1943 are: Ervin V. Holton, office 
manager of the American Trust Company, 
San Francisco, C. Edgar Johnson, assistant 
vice president, First National Bank, Chi- 
cago, William C. Pitner, assistant cashier, 
American Trust and Banking Company, 
Chattanooga, Tennessee and William C. 
Way, assistant trust officer, Central Na- 
tional Bank, Cleveland. 


FLOYD W. LARSON 
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Shall America Invade Europe? 


“Tt is no accident that they have dictators in Russia and Germany 
today. A dictator is simply a receiver called in when the people 


believe their economic and political system is bankrupt.” 
—SENATOR TAFT, Ohio 


ILLIONS of unemployed, millions more graduating into a world with 

far from rosy prospects of good livelihoods, and still more millions 
fighting to maintain a decent standard of living; this was the America of 
yesterday. It is becoming another place today. Around every newsstand 
people gaze seriously at the latest headlines; lunch grows cold in the single- 
minded discussion of events abroad; business men and housewives stop 
their daily chores to talk about the War and to try to find some explana- 
tion of it; evenings formerly spent in bridge or at the golf club are given 
over to efforts to reason out the kind of world of tomorrow and ways to 
prevent the downfall of a system and faith which made us great and 
peaceful. 

Gone are the selfish thoughts of petty grievances and personal cares, 
swept clean by the stark tragedy in which we feel a harsh responsibility. 
It is typical of a nation that fought 20 years ago, for Democracy—not land 
—that they should be more heartily concerned with the plight of others 
than with their own. And there is a calmness mixed with the emotion, 
a searching out for something worthwhile that we can do for our fellow- 
men, and our ideals. 

America is becoming unified in this defense probably as never before, 
yet America is a mixture of people from every one of the foreign lands. 
Rather it is a blend. For here the artificial jealousies are forgotten, the 
geographical artifices crumble before the common hatred of brute force. 
America is a marvelous country, and one which gives the lie to those who 
would damn a nationality or claim the absolute superiority of one theory 
or ideology over another. Here we have had differences, but we have 
proved that human beings can forget themselves in the face of a mutual 
common need of freedom and glory of the individual over his potential 
tyrant—the Absolute State. 

This has never been a “phoney” War—only some of its leaders are. 
They have been destroying the very things which could have justified the 
war, since its first outburst in 1914, by crushing men’s pride and spirit, 
by wasting the resources of men and materials. Nor is there anything 
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more stupid than to consider this as simply a vast punitive expedition. 
Capable observers see its causes as common to those which brought about 
the Red Revolution in Russia, Fascism, Nazisism and the other host of 
“ideologies” in which men sought to place themselves higher than God and 
their fellow men. 

As never before, these are days to “keep the law in calmness made” 
and see that our defenses are strong, that our tactics and mobilization are 
modern. That is only ina small part a matter of armament; it is far more 
a matter of moral and economic prosperity, for wars are won not on the 
battlefields but in the workshops of a nation and the hearts of its people. 
In ’17 it was Democracy we fought for. We were victorious in arms, but 
failed dismally in making a livable peace. Yet do we have a clearer vision 
today? One cannot fight even the most insidiously vile belief with no 
belief at all, or a confused one. 


Before we feast wild-eyed on the picture of a Nazified old world and 
envision its imposition on our own hemisphere, let us remember that even 
Napoleon won every battle but the last. The seeds of discontent are even 
now being sown within those ranks, as they have been here since organiza- 
tion of the Commune Internationale. Instead of lending all our ears to 
the Prophets of Doom who call themselves realists and damn all others as 
wish-thinkers, we would do far better service to create a more stable, con- 
structive and prosperous world of our own, so that by contrast our vision 
may capture the only forts worth taking—the imaginations of men need- 
ing new hope. This is still the New World, where the highest standard 
of living in modern history has been attained, and would have kept advanc- 
ing had we not faiien under the spell of Isms born in foreign cellars and 
sewers and spread by propaganda which tried to make all people common 
in the shabbiest, most material sense. 


As we look ahead we see clearly that our economic self-sufficiency is 
not enough to assure of “lebensraum”—we must set an example that will 
kindle new hope for a world that will surely be disillusioned with the damn- 
ation of the individual spirit which comes from the Absolute State. It 
can be done, for the next few years will doubtless see such industrial 
activity here, such full employment of employables, that we will find the 
“joy in work” which paperhangers take in destruction. Our industrial 
machine may even get to work producing essential war and living mate- 
rials before the pink bureaucrats have time to tell us how NOT to do it. 


We see in the passing of the great nation of France the sordid tragedy 
of rank materialism, where traitors or morons like Premier Blum deluded 
the people into the falsest of all security—that which rests on idleness, 
state control and political chicanery. We can brook no drooling day- 
dreamers, no economic sycophants chanting paternalism. No good has 
ever come of power which is not equalled by responsibility. That is as 
true of states as of individuals. So let us analyze this thing called 
Democracy, this system called Capitalism, courageously weed out their 
weak spots and polish them up for exhibit before the people of a war-torn 
world. They are the greatest institutions yet devised for encouraging the 
superiority of the individual. If we can place power only in proportion 
to responsibility we shall then have a New World of opportunity and our 
ideas will invade Europe with far greater and more lasting force than can 
any of Hitler’s slave philosophies. As private property rights are a cor- 
nerstone of free government as of other “human” rights, we who are fidu- 
ciaries are called on to assume a leadership in which there can be no com- 
promise with injustice. 
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The United States freed the colored slaves in 65; have we the same 
mission to perform for the white slaves of Europe today? If so let us do 
it by setting a fine example of people living well together and working to 
their best ability, reaffirming the Bill of Rights. 


Trust Association Committees 


AJOR changes in monetary, taxation and other legislative policies, reflective 

of social and economic demands of the last few years, have admittedly 

had far greater effect on fiduciary business and profits than any internal policies 

could compensate. Excellent progress has been made in operating efficiencies, 

especially where cooperative action has been possible; in the contact with the 

external forces there appears to be room for closer liaison, beside that provided 
by convention addresses. 

On the membership of the committees of the Trust Division, and of cor- 
porate fiduciary associations throughout the country, are none but trust officials, 
although it is in these chambers that broad policy decisions are made which 
affect the entire profession. There is good reason for this homogeneous com- 
position, but the thought has been advanced that, either through joint meetings 
with other groups, or through advisory memberships, valuable consultation advan- 
tages would accrue. 

This is to some extent now available, as far as legal viewpoints are con- 
cerned, through committees of the Section of Real Property, Probate and Trust 
Law of the American Bar Association, on which trust men serve with attorneys. 
On the Research Council of the American Bankers Association alone is there a 
working union with outside authorities. No such advisory memberships exist in 
any other banking or trust committees, or local associations. 

Individual banks have on their main policy-setting group—the directorate— 
representatives of business, the professions and the trades. One bank—Federa- 
tion Bank and Trust Company of New York—(and few if any others) have any 
representative of the voice and viewpoint of labor. Many have also adopted the 
plan of advisory boards. If these contacts are helpful to the individual institu- 
tion, are they not of even greater importance to the banking and trust business 
as a whole, the more especially as we recognize the necessity of cementing public 
relations? 

Specialization has its peculiar problems and handicaps, and we have been 
treated to pretty convincing proofs of the interdependence and the need of fitting 
our jobs into the broader pattern of that economic society which, at its will, 
makes or breaks each of us. We have seen how ready they are to castigate the 
whole cloth when several of its strands fail. 

Closer affiliation with other affiliated interests or spheres of influence is 
among the best insurance of sound public relations and provides much needed 
“ears to the ground” developments with which our services must be kept in line. 
Many of our trust problems are common to other interests, and can effectively 
be solved only by united action. The suggestion may therefore be in order that 
trust committees and associations consider inclusion on their membership—regu- 
lar or advisory—of such representative groups as the Bar, Life Insurance, local 
Politics, Labor, Chambers of Commerce, Accountancy, and such others as may 
be appropriate to special studies or committee interests. The way out is not 
through further introversion, and some means are desirable for contact and 
cooperation with the other agencies with which the gears of our trust machine 
must mesh. 
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Bar and Trust Men Form 
National Conference Group 


Formation of a National Conference 
Group, consisting of representatives from 
the American Bar Association and from the 
Trust Division of the American Bankers As- 
sociation was announced on June 19, fol- 
lowing a joint meeting in New York. The 
purpose of this Group is to act as a clear- 
ing house for suggestions and mutual prob- 
lems and to aid in establishing, so far as 
may be practicable, a country-wide recogni- 
tion of principles of cooperation between 
the bar and trust institutions. 

This new group will implement existing 
local bar associations and local corporate 
fiduciaries associations in the matters of 
mutual interest affecting public welfare in 
the services rendered by attorneys to their 
clients and by trust institutions to their 
customers. 

Edwin M. Otterbourg, of New York City, 
and Raymond H. Trott, vice president, 
Rhode Island Hospital Trust Company, 
Providence, are co-chairmen of the group. 
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New York Association Meets 


OLLOWING a precedent set almost five 
years ago at the first Conference on 
Banking at the University of Illinois, the 
New York State Bankers Association, hold- 
ing its annual convention at Syracuse on 
June 10 and 11, devoted its meeting to for- 
ums and seminars for discussion of prac- 
tical subjects, investigated and reported by 
the Association’s committees. 

This new trend in banking conventions 
was carried a step further by the Florida 
Bankers Association which met at the Uni- 
versity of Florida from May 27 to 30, in- 
clusive. The Florida convention featured 
forum discussions on banking opportunities 
in major or new Florida industries, such as 
tourist, forestry, citrus fruit and livestock, 
centering around talks given by leaders in 
these industries. These were in addition to 
forums on bank operating problems. 

A novel feature of the Florida convention 
was a “model bank” operated by exper- 
ienced bank employees for the information 
of student bankers in the University of 
Florida. 


The New York Convention was one of 
the most educational the association ever 
held. On June 11 a round table discussion 
of trust functions was held, under the 
leadership of William H. Stackel, chairman 
of the committee and vice president of the 
Security Trust Company of Rochester. 
Speakers at the symposium on Investment 
and Accounting Procedure included: Guy 
Newhall, member of the Lynn, Mass., Bar, 
who discussed investment and accounting 
procedure in Massachusetts; John W. Rem- 
ington, vice president and trust officer, 
Lincoln-Alliance Bank & Trust Co., Roches- 
ter, who talked on public relations; Edgar 
B. Landis, trust officer, Chemical Bank & 
Trust Co., New York City, on the settle- 
ment of accounts in living trusts; Robert 
A. Jones, personal trust officer, Guaranty 
Trust Co., New York City, who compared 
accounting procedures in New York, New 
Jersey and Connecticut; Joseph E. Morris, 
assistant vice president, City Bank Farmers 
Trust Co., New York, who compared invest- 
ment problems under the New York and 
Massachusetts laws; and A. I. Johnson, as- 
sistant secretary and assistant trust officer 
of the First Trust & Deposit Co., Syracuse, 
on mortgages as trust investments. 


W. Randolph Burgess, vice chairman, 
National City Bank of New York, was elect- 
ed president of the State Association. 





Legislation and Investment Problems in Connecticut 


Annual Trust Conference Held in New Haven 


A LTHOUGH Connecticut’s Prudent 

Investor Statute*, adopting the 
Massachusetts Rule, has been in effect 
less than one year, its advantages have 
already been demonstrated by the im- 
provement of existing funds, declared 
Robert S. Walker, vice president, The 
‘Colonial Trust Company, Waterbury, at 
the annual Trust Conference of the 
‘Connecticut Bankers Association in May. 
Removal of the practical limitations of 
the legal list has resulted, however, in 
increased responsibility for trustees, 
but the trustee who lacks time and facil- 
ities for thorough analysis of securities 
may avail himself of lists prepared by 
reliable investment houses and statisti- 
cal organizations, Mr. Walker remarked. 


An executor who is also trustee under 
the will should take advantage of the 
opportunity to begin his investment pro- 
gram before confirmation as trustee by 
determining early in the period of ad- 
mjnistration which securities received 
in the estate he would retain in the 
future trust fund, and disposing of the 
remainder for the payment of taxes, 
debts, etc. and for reinvestment, the 
speaker stated. It is important in this 
connection that all investments should 
be made in anticipation of eventual dis- 
tribution, except in the case of perpetual 
trusts. 

While no definite rule as to propor- 
tions can be stated, Mr. Walker asserted 
that fixed income securities should be 
represented in each fund, particularly in 
those accounts where regularity of a def- 
inite income is important as, for example, 
in charitable and educational foundation 
trusts. Of greater significance is the 
necessity of formulating some invest- 
ment plan and adhering to it, and Mr. 
Walker recommended adoption of the 
basic principle used at Yale University 
and outlined by Laurence Tighe in the 
February 1940 issue of Trusts and Es- 


*See Howard “Investment Powers for Today’s 
Needs,”’ March 1940 Trusts and Estates. 
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tates, provided the fund were of sufficient 
size to make it worth while. Such a 
plan would be ideal for controlling the 
investment of a common trust fund. 


Get Together With Legislators 


RUST men should have as an objec- 

tive closer cooperation between 
themselves and members of their local 
legislature, urged Col. Ernest L. Averill, 
counsel for Connecticut Bankers Asso- 
ciation. This can be achieved by help- 
ing to draft needed legislation present- 
ing the results of research to the ap- 
propriate committees, and testifying at. 
the hearings. It would also be advis- 
able, Col. Averill declared, to invite 
committee members to attend local or 
state trust conferences so that they 
might participate in the discussion of 
legislative matters. 

The speaker commented on how the 
Prudent Investor bill, which had been 
urged by the Trust Division for several 
sessions, was passed last year when the 
Division decided not to sponsor it, indi- 
cating, he said, that “the seeds had 
been sown in other years and the har- 
vest came along at last.” Efforts are 
being redoubled to insure passage of a 
workable common trust fund statute. 
One of the principal obstacles is the 
unwillingness to have operation subject 
to rules set up by an agency of another 
government — the Federal Reserve 
Board, the Colonel stated. He express- 
ed the hope for “a unity of effort to get 
the Board to make a regulation which 
would provide that they (the Board) 
adopt a minimum of regulations and 
would permit their approval of any 
legislation which would make the oper- 
ation of a trust more flexible.” 


Activities of National Trust Division 


EPORTING on the activities of the 
American Bankers Association’s 
Trust Division, President Roland E. 
Clark, who is vice president of the Na- 
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tional Bank of Commerce of Portland, 
Me., stated that major functions are be- 
ing undertaken by the Committee on Re- 
lations with Underwriters and the Com- 
mittee on Fiduciary Legislation. The 
former has divided the country into 7 
districts each of which is in charge of a 
member, a subcommitteeman being ap- 
pointed in each city or district where 
one of the 15 Life Insurance and Trust 
Councils is located, or where reasonably 
good basis for another exists. 

The legislation committee, in addition 
to its sponsorship of a uniform law to 
avoid multiple taxation of estates of non- 
residents, is expected to cooperate in the 
nation-wide “Project for the Develop- 
ment of Trust Law” as suggested by 
Professor George G. Bogert of Chicago 
at the 1939 Mid-Continent Conference. 

With regard to the recently completed 
Roper public-opinion survey*, Mr. Clark 
stated that the Division’s Committee on 
Trust Information has recommended, in 
its report to the Executive Committee, 
that a subcommittee be appointed to pre- 
pare a manual giving employees a better 
understanding of trust service in its 
relations to the public; that the adver- 
tising department of the A.B.A., in co- 
operation with the Committee, prepare 
a series of educational newspaper adver- 
tisements, booklets and folders based on 
the survey results for member use; and 
that consideration be given to another 
similar survey in from three to five 
years in order to keep attuned to shift- 
ing public opinion. The Executive Com- 
mittee has approved the recommenda- 
tions, Mr. Clark reported. 


Question Box 

MONG the pointed inquiries put to 

a panel of five during the question 
box period conducted under the guidance 
of Gilbert T. Stephenson was whether 
it is customary to include agency and 
custodian accounts in the periodic in- 
vestment reviews. Mr. Walker replied 
that his institution does not encourage 
such accounts but the trust committee 
examines every account at least once a 
year to determine whether or not the 
account itself should be retained. 


*See February 1940 Trusts and Estates. 
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Hector Prud’Homme, vice president, 
Hartford-Connecticut Trust Company, 
stated in response to a query that he 
would invest 50% of a $100,000 trust 
fund in fixed income securities (bonds, 
preferred stocks, mortgages and savings 
bank deposits), 20% in bank stocks (New 
York Trust, Bankers Trust, Guaranty 
Trust of New York), 27% in insurance 
stocks, 15% in public utility stocks like 
A. T. & T. and Commonwealth Edison, 
and the remainder in industrial stocks 
like du Pont, General Motors, Standard 
Oils, Stanley Works and Torrington 
Company. 

Under the new Hartford and Bridge- 
port fee schedules, the life tenant is bear- 
ing a disproportionate part of the cost 
of administration, according to F. Glen- 
don Hall, vice president and trust officer, 
Bridgeport-City Trust Company. In 
some cases the cost amounts to 12 to 
15% of income so that Bridgeport trust 
departments have set a limit of 10% of 
income or $50, whichever is greater. 
This has been well received by benefic- 
iaries, Mr. Hall said. Mr. Stephenson 
suggested that since public relations 
would probably be injured by a charge 
as high as 10% of income, some small 
charge, perhaps 1/5 of 1%, be placed on 
principal, in addition to a 5% charge 
against income. 


A merged bank is regarded under 
Connecticut law as a successor trustee 
rather than an original fiduciary but suc- 
cessors have the same powers as the 
named trustee, declared Carlos S. Hol- 
comb, vice president and trust officer, 
First National Bank, Hartford, who, as 
chairman of the trust committee, was 
responsible, together with Secretary G. 
Harold Welch, for the success of the 
Conference. 


It would be impractical to allocate a 
part of trust advertising to the bank, 
and vice versa, on the theory that such 
advertising has_ institutional value, 
stated L. K. Elmore, assistant trust offi- 
cer, Phoenix State Bank and Trust Com- 
pany, Hartford; probably the best thing 
to do is for the bank to establish a bud- 
get for the year and allocate it to the 
various departments. 





Errors of Draftsmanship 


Some Common Faults Revealed by Litigation 


WILLIAM W. GAGER 
Member of the Waterbury, Conn. Bar 


N examination of our Supreme Court 

reports covering the past 10 years 
discloses that there have been presented 
to that Court for decision 81 cases in- 
volving wills or trusts. Of these 52 
sought the advice of the court as to dis- 
positive clauses—as to the meaning, ap- 
plication and validity of those provisions 
determining to whom the trust property 
should go—as contrasted with only 26 
cases raising administrative questions, 
that is, questions having to do with the 
handling of the trust property while in 
the hands of the trustee. 


This speaks well of your administra- 
tive abilities under the complexities of 
the last ten years—and somewhat poorly 
of the draftsmanship of the dispositive 
clauses. 


Two cases were required to establish 
as the law and beyond per-adventure 
that a voluntary trust created during 
one’s life is not a testamentary disposi- 
tion and that the instrument need not be 
executed with the formalities of a will. 
One case demonstrated the error of em- 
ploying a person with no knowledge of 
trusts to draw a trust instrument. 


Pre-Examination of Instrument 


While I am fully aware that no trust 
company should practice law—that con- 
sequently no trust company prepares 
wills—that all trust companies prefer 
that both wills and trust instruments be 
drawn by the Testator or Donor under 
the advice of independent counsel, I know 
of no reason why a trust company need 
accept appointment under any will or 
trust instrument unless fully satisfied, 
after submitting it to its legal counsel, 
that the instrument is properly and care- 
fully drawn. And I know of no reason 
why this should not be done by examina- 


From address before Connecticut Trust Con- 
ference. 


tion of the preliminary draft before exe- 
cution of the final instrument, in order 
that counsel for the Testator or Donor 
receive the benefit of the years of prac- 
tical experience of the trust company, 
always provided, of course, that the trust 
company makes no charge to the Testa- 
tor or Donor and does not attempt to act 
as his legal advisor. 

Of the cases involving dispositive 
clauses there is one error that is quite 
common and one that a little thought 
should obviate. That is the failure to - 
clearly define the members of a so-called 
class gift, particularly where their en- 
joyment of the gift, at least, is postponed 
pending the death of a life tenant. 

Mr. Jones has a wife and four chil- 
dren ranging from 8 to 15 years of age. 
He wishes his wife to have the use of his 
property during her life, and then he 
wants it to go to his children. After the 
customary preliminary clauses his will 
reads: 

“All of the rest and residue of my 
estate I give and devise to my Trustee 
(your bank), for the benefit of my wife, 
she to have the use and income for her 
life, and upon her death, said rest and 
residue shall be devided among my chil- 
dren in equal shares.” 

Does the phrase “shall be divided 
among my children” mean the children 
who are living when the life tenant dies 
—or if not, living when? Suppose one 
of his children should marry and die 
shortly before the Testator. Would his 
widow be left wholly destitute? If this 
son had children who survived both the 
son and the Testator does the Testator 
know what, if anything, they would 
receive? 

Suppose one of his children should 
marry and die after the Testator and be- 
fore the life tenant died. I assume, but 
with the reservation that a contest could 
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be made based on the lack of definiteness 
in date of ascertainment of the children 
who should take, that the share of this 
child would go to the child’s estate. 
Where it would go from there would de- 
pend on such child’s will if he had one, 
or his status as to widow, children, or 
other heirs if he died intestate. 

Should not the Testator indicate his 
desires? If he does not do so, the law 
will interpret his will according to well 
established rules which may or may not 
accomplish what the Testator would have 
desired had he given thought to it. 

I believe it not only within your priv- 
ilege but your duty to those who name 
you as Executor and Trustee to deter- 
mine whether any will deposited with 
you is as faulty as the one which I have 
just drawn and, if so, tactfully to call 
it to the attention of the draftsman. 


Indefinite Description 


A second potent source of litigation 
in dispositive clauses is the attempted 
gift of specific property which is ill- 
described. Inquiry as to desires of the 
Testator and more exact language in 
describing the subject would often save 
estates considerable expense. Is there 
any loose language in any wills or trust 
instruments in your custody? 

The final potent source of error in dis- 
positive clauses to which I will refer is 
the gift for charitable purpose. There 
are three very common errors made: a 
gift of insufficient funds to carry out the 
proposed purposes, making necessary a 
recourse to court to obtain authorization 
to use the funds for approximately the 
same purpose; a gift of funds for the 
benefit of an insufficiently described pur- 
pose, making necessary a recourse to 
court to obtain an interpretation; finally 
a gift to a charity which ceases to func- 
tion with consequent uncertainty as to 
the disposition then to be made of the 
funds. : 

Intelligent advice at the time of draft- 
ing the gift to the charity might well 
lessen the number of such problems. 


On the Administrative Side 


One vexatious administrative problem 
has been that of the compensation of the 
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trustee. The rule of law, firmly adhered 
to by our Supreme Court, that all charges 
for the ordinary care and administration 
of the trust fund, including charges for 
what might be termed principal invest- 
ment servicing, must be charged to in- 
come, if that be sufficient, is unfair. I 
strongly advise enabling the trustee to 
allocate the charge between income and 
principal. This is specifically author- 
ized by Sec. 1293 c of the Public Acts of 
1939. 

Whenever a testator or donor does not 
object, I commonly insert a clause read- 
ing: “I further direct that all expenses 
incurred, including trustee’s commis- 
sions, shall be charged to principal or 
income as my said Trustee shall, in its 
sole discretion, deem fit and proper.” 

The practical problem of securing suf- 
ficient cash, either by liquid assets or 
by insurance, for the payment of succes- 
sion, inheritance or estate taxes often 
escapes the attention of a testator or 
donor. The unpleasant task of deduct- 
ing from each beneficiary’s gift or of 
obtaining payment by him, in cases 
where the gift is not susceptable to de- 
duction, of our succession tax should, I 
believe, be met in all cases by express 
direction in the will that these should 
be paid out of the estate. When there 
have been lifetime transfers which con- 
ceivably will give rise to taxes when 
death of the donor occurs, and with the 
thought that the average testator would 
not wish to unsettle a lifetime trust by 
later and possibly unforeseen taxes and 
that consequently he would rather vest 
all tax liability upon his estate, I have 
commonly inserted the following clause, 
as yet unblessed by court decision: “I 
further direct that all estate, succession 
or inheritance taxes, whether State or 
Federal, that may be imposed by reason 
of my death upon my estate or upon any 
beneficiary of mine shall be borne and 
paid from my general estate.” 

On the other hand, should it be deemed 
advisable that a lifetime trust should 
bear its own taxes, I have inserted in the 
trust agreement the following clause, 
also unblessed by the court: “Should 
any estate, succession or inheritance tax- 
es, whether State or Federal, arise or 





become payable by reason of the creation 
of this trust and of the gifts hereunder, 
all such taxes shall be borne by and paid 
from the principal of the trust.” 


Investment Powers 


The proper investment of trust funds 
has given rise to remarkably few liti- 
gated cases, undoubtedly because trus- 
tees have been well aware of legal limita- 
tions and have not transgressed the law, 
unsatisfactory though it may have been 
from an income standpoint. Most of the 
litigated cases have arisen in connection 
with the interpretation of specific limi- 
tations in the investing powers of the 
trustee. 

The cases fairly illustrate the dangers 
and inconveniences of specific limitations 
of investment in a trust of long dura- 
tion. 

From the few remaining cases I have 
culled out two rules which trustees should 
always bear in mind. 

1. When, through lack of imagination, 
the trust instrument, if strictly adhered 
to, would utterly defeat the underlying 
purposes of the trust, relief may be ob- 
tained by authority of the Court. Re- 
course to the Court should not be unduly 
expensive. It is possible to keep such 
expenses within reasonable limits. The 
expense of an appeal is not necessary 
for protection. 

2. The Courts will protect every trus- 
tee in the honest exercise of its discre- 
tionary powers. The Court will not at- 
tempt to exercise discretion which should 
properly be exercised by the Trustee. 

To fairly and honestly exercise dis- 
cretionary powers requires due diligence 
in acquiring knowledge as to the per- 
tinent facts and the pertinent law. The 
trust officer must be not merely a busi- 
ness man—not merely a lawyer—he must 
be a combination of both. I can heartily 
recommend that in the field of law, you 
trust men thoroughly acquaint your- 
selves with the content of the Restate- 
ment on Trusts as well as Scott on Trusts 
not for the purpose of displacing your 
lawyer but to insure at least some know- 
ledge of the fundamental rules of law 
which must guide you. So equipped you 
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can proceed in full confidence that the 
Courts will lend you every protection and 
your trust instrument can be drawn with 
those discretionary provisions so essen- 
tial in these days of rapid change. 

All this requires the assumption of 
added responsibility. I am pleased that, 
in my observation, the trust companies 
have never sought the easier way of les- 
sened responsibilty—indeed they indicate 
a growing awareness of the problems, 
an eagerness to come to grips with them, 
and an endeavor in many ways to acquire 
that basic knowledge without which they 
cannot discharge their responsibilities. 


Clatification of Administration Act 


The Administration Act passed by the 
1939 legislature engaged the chief attention 
of trust men at the annual meeting last 
month of the Fiduciary Section of the Ten- 
nessee Bankers Association. On May 4, a 
few days before the meeting, a petition 
had been filed in the Chancery Court at 
Nashville, seeking a construction of the 
Act under the Declaratory Judgment Act. 

Local trust officers are anxious to deter- 
mine their position under the act with a 
view to preparing to ask the 1941 legis- 
lature to make any necessary amendments 
to insure a workable statute. The matter 
was reported to the Association at its an- 
nual meeting during the same week by J. H. 
Tidman, who is president of the Section. 

Mr. Tidman, who is trust officer of Com- 
merce Union Bank, Nashville, was reelected 
president; C. M. Preston, president and 
trust officer, Hamilton National Bank, 
Knoxville, vice president; and H. Grady 
Huddleston, secretary. 





Humanity at the Crossroads 


FRANKLIN B. KIRKBRIDE 





OUVAIN in flames, 
seven hundred 
thousand volumes gone 
up in smoke as a re- 
sult of the fury of the 
invader. Death, suff- 
ering, destruction on 
every hand. Democ- 
racy itself at stake. It 
is no time to lose cour- 
age, harbor vain re- 
grets. Yet it is difficult to hold emo- 
tion in check, to put reason in the 
driver’s seat. 

If ever there was a time when it was 
necessary to think clearly, to reason 
from cause to effect, it is today. Once 
before this generation was called on to 
save the world for democracy, made the 
supreme sacrifice, was disillusioned 
and after two decades faces an even 
worse conflagration, this time a verit- 
able holocaust rocking civilization to 
its foundations. It is no longer a 
“phoney” war. That was just a prelude 
before the forces of destruction were 
let loose, with annihilation the first step 
to conquest. 

It is very easy to lose hope, to drift 
aimlessly, to say the world is returning 
to the dark ages once more, to let it go 
at that and just drift with the tide. 

The right way, the hard way, the 
only way, in times of crisis, is far differ- 
ent. The spirit that founded America, 
that has made this country great, is one 
of courage. The colonist, the pioneer, 
the patriot fought privation, won new 
frontiers, achieved liberty, that suc- 
ceeding generations might enjoy the 
heritage of their self-sacrificing devo- 
tion to an ideal. So it behooves this 
nation to face forward, to fight for that 
life, liberty and pursuit of happiness of 
which we are the trustees. 

Isolation is no longer possible. Trans- 
portation and communication have made 
neighbors of even the most distant isles 
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of the sea. Our first job is to put our 
own house in order, meanwhile supply- 
ing the tools which the allies must have 
if the dictatorships are to be checked. 
The two party system of representative 
government must be preserved, leader- 
ship on both sides thinking solely of the 
defense and preservation of the ideals 
on which this nation has become great. 
Freedom of conscience, freedom of 
speech, the inalienable rights of a sov- 
ereign, liberty-loving people must be pre- 
served. 


Time to Search Hearts 


HE war of attrition has become a 

war of movement, with every engine 
of destruction that mind of man could 
create, blasting its hellish way, mow- 
ing down all in its path. Human life 
counting for nothing. 

It is not for us to point the finger of 
scorn at our former allies, for we as a 
nation, controlling one-third of the pro- 
ductive power of the world, cannot stand 
by idly and let the forces.of intolerance, 
greed and brute power destroy peaceful 
nations, seeking only to lead their lives 
according to the patterns they have de- 
vised to suit their individual desires. 

It is rather for us to set an example 
of the strength and courage of a people, 
bowing to no dictator, but through its 
legally chosen representatives governing 
as behooves free men to whom inalien- 
able rights are paramount, but who rec- 
ognize that inescapable obligations are 
the price of sovereignty. 

Rats rush pell mell, in blind mob fear, 
from a sinking ship. Their terror is un- 
derstandable. We, on the contrary, are 
the most fortunately situated nation in 
this war-wracked world. Can a nation 
go into bankruptcy, owning the largest 
hoard of gold, to say nothing of less 
useful overpriced silver, the world has 
ever seen? Can a country starve that 
produces great surpluses of foodstuffs? 
Can a nation fail to produce, when it 
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possesses the finest industrial organiza- 
tion in the world? Is there any other 
nation on earth that, within its own 
borders and the continent of which it 
is a part, can boast the possession of 
more raw materials than are available in 
this western hemisphere? Has the in- 
genuity of man in any other part of the 
world done more to make possible a 
higher standard of living? 


We Can be Strong 


HEN one adds to all these material 
WH ceconiatede, the personal rights 
guaranteed by our constitution, and a 
spiritual background based on the faith 
of the founding fathers, we know that 
nothing but our own crass ignorance and 
stupidity can defeat our aspirations. 


Material possessions are of course the 
envy of those less fortunate, whether 
they be nations or individuals. The ob- 
ligation to defend what we have got, to 
preserve our liberties, our territory and 
our wealth, not alone from the enemy 
within, but from blind force without, 
must be faced. Not as a divided nation, 
but with unity of thought and action. 
Government is the servant of the people, 
chosen to carry out the will of those by 
whom definitely limited powers are given. 
It is the duty of government to lead, to 
coordinate, to test every act by the simple 
yardstick—is it reasonable, just, fair, 
and suited to its purpose? Government, 
if it is to fulfill its high purpose, must 
never engender strife, stir up class 
against class. 


Today our type of civilization is in 
jeopardy. If the democracies of Europe 


fail and intolerance and brute force 
triumph, the repercussions of that fact 
will alter our whole world outlook. It 
is consequently of paramount necessity to 
set our own house in order, to plan wise- 
ly, act with assurance. The hysteria of 
supercharged emotion has no place in 
such a picture; intolerance only blinds 
one. Each one must, with calm belief 
in ultimate victory, go about his or her 
appointed task. High and long-fought- 
for standards of living and work must 
be maintained and the daily life of every 
community must be carried on. Every 
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effort must be made to rid ourselves of 
festering sores, those spots where the 
standard of living is subnormal. 


Officers of banks and trust and life 
insurance companies are, in their official . 
positions, guardians of trusts (using the 
term in its broadest and most inclusive 
sense) which affect the lives and destin- 
ies of our whole people. The myriad 
transactions recorded daily on the books 
of our banking system represent the 
flow of business. The clearing of checks 
makes possible the swift and easy inter- 
change of goods, which could not be ac- 
complished otherwise, except at prodi- 
gious cost, labor and delay. 


The successful operation of any bank- 
ing system is based on confidence. It is 
at times like these, in the hour of im- 
pending storm and public stress, that our 
banking fraternity can prove that confi- 
dence and trust have not been misplaced. 
It is indeed a changing world in which 
we live, yet we can act with assurance 
for the fundamentals of life are un- 
changeable, and force, even if dominant 
for a while, is powerless in the face of 
spiritual values which alone endure. 


Our fiduciaries are called on today to 
perform a high and patriotic duty, to 
supply leadership that will help knit our 
people in one common purpose, that will 
enable them to face and help destroy the 
powers of evil, confident in the justice 
of their cause, with assurance of ultimate 
victory that shall bring lasting peace, 
freedom and a better way of life through- 
out the world. 





Virginia Trust Activities 


Under its new form of organization, the 
Committee on Trusts of the Virginia 
Bankers Associations has made progress in 
its consideration of the three subjects — 
investments, fee schedules, and cost ac- 
counting — which are of greatest interest 
to local trust men, stated Chairman Charles 
Webster, vice president and trust officer, 
National Bank of Commerce, Norfolk, in his 
report at the recent annual convention of 
the Association. However, detailed reports 
on these topics cannot be made for another 
year, he said. 

Largely through the efforts of L. B. 
Gunn, trust officer, State-Planters Bank & 
Trust Co., Richmond, and chairman of the 
sub-committee on investments, a_ statute 
was enacted at the last legislature to au- 
thorize the use of accruals on United States 
Savings Bonds as annual income, Mr. Web- 
ster remarked. 

Before any intelligent appeal for fee re- 
visions can be made to the legislature, it 
is necessary to ascertain costs, Mr. Web- 
ster declared, and with this in view, the 
subcommittee under the leadership of L. D. 
Horner, Jr., assistant trust officer, The 


Lynchburg Trust and Savings Bank, has 
been doing preliminary work on a cost anal- 
ysis system. 

— 


West Virginia Gets Trust Division 


The West Virginia Bankers Association 
has accepted the West Virginia Fiduciary 
Association as a division of its organiza- 
tion. The Fiduciary Association, under the 
leadership of G. H. Lawhead, trust officer, 
The Flat Top National Bank, Bluefield, had 
requested this action. Newly elected officers 
of the Trust Division are: president, W. P. 
Welker, Wheeling Dollar Savings & Trust 
Co.; 1st vice pres., George F. Frederick, 
Union Trust & Deposit Co., Parkersburg; 
2nd vice pres., A. A. Payne, Central Trust 
Co., Wheeling; 3rd vice pres., R. A. Yar- 
brough, First National Bank, Bluefield; 
Secy-treas., W. H. Davisson, Union National 
Bank, Clarksburg. 

a 
Bank Tax Group Elections 


The Committee of Banking Institutions 
on Taxation of Metropolitan New York an- 
nounced the election of the following offi- 
cers to serve for the ensuing year: Chair- 
man, E. L. Brickhouse of the Guaranty 
Trust Company, and secretary, Donald K. 
Barnes of the Bankers Trust Company. 
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Trust Division Nominating 
Committee 


Members of a nominating committee to 
make recommendations for the annual elec- 
tions have been appointed by President Rol- 
and E. Clark of the Trust Division, A.B.A. 
They are: 

Gwilym A. Price, president, Peoples-Pitts- 
burgh Trust Company, chairman; R. M. 
Alton, vice president and trust officer, 
United States National Bank, Portland, 
Ore.; Robert S. Drew, vice president, Con- 
tinental Illinois National Bank and Trust 
Company, Chicago; R. Gregory Page, vice 
president, Bankers Trust Company, New 
York; and Sidney F. Taliaferro, vice pres- 
ident and trust officer, The Riggs National 
Bank, Washington, D. C. 
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Bank of America’s “Bank of Tomorrow,” 
at the San Francisco World’s Fair, last 
year declared to be one of the most beauti- 
ful buildings on Treasure Island, opened 
its doors again this year, 25 days before the 
Fair itself opened. Its modernistic furnish- 
ings are refurbished, the soft pastel shades 
of its exterior and interior glow with new 
life. The blue, red, silver and gold color 
scheme, acknowledged last year as a daring 
innovation for a bank, will again inspire ad- 
miration. The staff is ready to handle all 
types of financial transactions for the visit- 
ing public in the traditionally friendly Bank 
of America way. June 15 will be Bank of 
America day at the Fair. 





Ohio Trust Conference 


OSTS, fees and investments were the 
subjects of discussion and attention 
at the annual Ohio Trust Conference 
sponsored by the Trust Division of the 
‘Ohio Bankers Assn. and held on April 
23 in Columbus, with William A. Reck- 
man, vice president and trust officer, 
Western Bank & Trust Co., Cincinnati, 
presiding as chairman. At the morning 
session, N. V. Rippner, assistant trust 
officer, The Cleveland Trust Co., reported 
that his institution had not lost any trust 
business, or good will so far as he knew, 
as a result of their successful campaign, 
over a period of more than a year, to 
raise fees on existing trust accounts. 
Mr. Rippner stated that cost studies, 
grounded on a sound cost basis as devel- 
oped by assistant comptroller Charles 
Gable, and containing analyses of differ- 
ent types of trusts, were presented to the 
officers of his company, who were con- 
vinced, by comparison with similar cost 
analyses in other institutions, that these 
costs were fair. What hesitancy there 
was on the part of the officers to attempt 
to raise fees dimished as the undertak- 
ing progressed, and the fairness of the 
customers approached proved surprising, 
Mr. Rippner remarked. He closed by 
quoting a letter from an attorney which 
sounded “like paid advertising” but was 
unsolicited, praising the work of the 
Cleveland Trust Company in an estate 
in which he was interested and acknow- 
ledging the necessity of the increased 
fee in view of the “multitudinous duties 
imposed upon the trustee.” 


W. D. Hunter, trust officer, of the 
George D. Harter Bank of Canton, then 
led a discussion on “Effective Short-Cut 
Methods of Analyzing Trust Costs.” 


Principal As Basis of Trust 
Compensation 


Recognizing the justice and current 
necessity of basing trust fees on princi- 
pal rather than on income, three Cin- 
cinnati trust institutions have just adop- 
ted a schedule of fees based entirely on 
principal and chargeable in part thereto, 
reported William E. Anderson, vice pres- 
ident and trust officer of the Central 


Trust Co. of that city. To insure that 
the schedule would not be violated at the 
instance of a banking official, the com- 
mittee had the president and executive 
vice president of each trust company pre- 
sent when the schedule was adopted. 

Among the reasons offered by Mr. 
Anderson in support of the “principal” 
method were: the biggest losses, as 
shown by cost analysis in various states, 
are on the smaller accounts where it 
would be next to impossible to charge 
additional fees to income; particularly 
in difficult investment periods, much 
effort and expense are devoted to pre- 
serving corpus value for the remainder- 
man who therefore should be made to 
bear his proportionate share of the cost 
of the service; since fees charged to prin- 
cipal should, it is agreed, be based on 
principal, it is simpler and more econom- 
ical to base all fees on principal; from 
the standpoint of stability of earnings 
for the trust department, principal is a 
sounder basis than income. 


Features of the New Fee Schedule 


Aside from the establishment of an- 
nual fees based on principal, the new 
Cincinnati fee schedule is noteworthy 
for its detailed scale of charges for 
handling real estate (other than ground 
rents), depending on the type of prop- 
erty; e.g. tenement house, single dwell- 
ings, apartment buildings, business 
property. Minimum charges, as with 
personal property, are provided for, 
with a lower fee for non-income produc- 
ing assets. Fees are set for renting, 
leasing and selling. 


An indeterminate extra charge is 
made for special services such as man- 
agement or participation in manage- 
ment of a corporation or enterprise; 
services in connection with refinancing 
or reorganization plans of trust securi- 
ties; litigation; and sale of going busi- 
ness. A charge is made for preparing 
tax returns other than those which the 
fiduciary is required to file. The corpo- 
rate fiduciary receives full fees despite 
the existence of any co-fiduciary, and 
the fees are chargeable to income and/or 
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principal as the settlor or the court may 
direct. 

Although there is a separate schedule 
at lower annual fees for living trusts 
and agencies without investment ser- 
vice (the above reference being to the 
schedule for living and testamentary 
trusts, guardianships and agencies with 
full investment service), real estate 
charges, minimum fees, and the pro- 
visions regarding co-fiduciaries and tax 
returns are the same. However, in ad- 
dition to the special services mentioned 
above as calling for extra compensa- 
tion, there is included “unusual activ- 
ity in the account such as an unusual 
number of purchases and sales.” 

The schedule on life insurance trusts 
provides for the same fees for funded 
trusts as for living trusts, acceptance, 
revocation and distribution fees for un- 


Mr. Anderson presented a table show- 
ing the annual fees which would be ob- 
tained on trusts of different amounts, 
assuming in all cases a 4% yield, in jur- 
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funded trusts, with same charges as 
for living trusts if and when the trust 
becomes operative on the insured’s 
death, and a reasonable charge for ex- 
traordinary services in collecting pro- 
ceeds. A minimum fee of $50 per an- 
num is established for business insur- 
ance trusts, with reasonable charge de- 
pending on duties and responsibilities. 


There is a schedule of fees for acting 
as depositary under court appointment 
for diminution of surety bond, one for 
escrows, and a final scale for executor- 
ships and administratorships, the latter 
being governed by statute, with a rea- 
sonable charge for extraordinary ser- 
vices as approved by the court, and the 
provision with respect to full fees de- 
spite the existence of co-fiduciaries. 

The institutions which have thus far 
adopted this schedule are: First Na- 
tional Bank, Fifth Third Union Trust 
Company, and Central Trust Company. 


The principal speakers at the after- 
noon session were O. Paul Decker, vice 
president of the American National Bank 
& Trust Company, Chicago, who discuss- 
ed “Investment Principles”, and Hon. 
Robert N. Gorman, former Judge of the 
Ohio Supreme Court, whose subject was 
“Investment Powers.” 

A resolution was adopted urging fur- 
ther research into costs and fees which 
is now being conducted throughout the 
state. 


isdictions where compensation is based 
totally or partially on principal as com- 
pared with fees which would be obtained 
under the income basis existing in Ohio: 


Annual Fees on Trusts of 


$10,000 


California —___ $ 75. 
Chicago —___ 50. 
Illinois (outside 

Chicago) -__.. a | 
Tee... 109. 
I 
| ee |) 
IT tincesiacetse Poe | 
*Part principal, part income. 


Min. 


$25,000 


$187.50 
125. 


125. 
125. 
107.50 
100. 
50. 


$50,000 


$375. 
250. 


$100,000 


$750. 
375. 


$200,000 


$1,500. 
625. 


250. 
250. 
195. 
200. 
100. 


437.50 
500. 
345. 
400. 
200. 


687.50 
833.33 
595. 
800. 
400. 





Probate Records Reveal 
How Much Potential Business and Where It Is Going 


HOWARD H. ROLAPP 
Vice President & Trust Officer, Metropolitan Trust Company of California, Los Angeles 
Chairman, Committee on Analysis of Probate Proceedings, Trust Division, 
California Bankers Assn. 


T was decided that the survey, this 

time, be limited to Los Angeles Coun- 
ty where more than one-half of all estate 
proceedings in California are handled; 
that the estates examined be those filed 
in the calendar year 1937, the latest 
year we could cover with the hope of 
finding most estates closed; that all 
estates of the appraised value of $15,000 
and over be included. 


We realized the necessity of accuracy 
and also the fact that a person not 
experienced in handling probate files 
would not only waste a great deal of time 
looking for the various documents, but 
would probably make many errors in in- 
terpreting them. Through the coopera- 
tion of the officials of the Realty Tax and 
Service Company (a corporation owned 
by the title companies operating in Los 
Angeles), one of their attorneys and 
most experienced men, John R. Boden, 
was assigned to do this work. We were 
fortunate in arranging a favorable 
charge of $200. per month for his ser- 
vices which is considerably less than is 
usually charged for this type of work. 
He was able to complete the work in a 
little less than three months. All files 
on estates still pending and all files held 
in court were checked as late as April 
15th, so as to make the report as current 
as possible. 


[The Committee prepared a detailed 
chart based on the findings but because 
of its size it is not practicable to repro- 
duce it here. We have endeavored so 
far as possible, in the abbreviated and 
adapted chart herewith presented, to in- 
clude the significant information found 
in the original chart and not included in 
the report. Ed.] 


From report delivered at Association Conven- 
tion, May, 1940. 


High Rate of Testacy 


974, or 86% of the 1,138 estates cov- 
ered by this survey, were testate, which 
shows that a high percentage of persons 
in Los Angeles County with estates of 
$15,000 and over are will minded. The 
total value of these 1,138 estates was 
$94,264,139. (The average value per 
estate was $82,833.) This figure repre- 
sents 3.7% of the total assessed valuation 
of Los Angeles County for 1939. which 
indicates that at this rate the entire’ 
wealth of the County would pass through 
the probate courts approximately every 
27 years. There were exactly 7,000 
estates of all sizes filed for probate in 
1937, and those covered by this survey 
constituted 16.2% of that number. 

The estates examined were divided 
into six classes according to size, start- 
ing with Class A, estates of $15,000 to 
$25,000. (Class B: $25,000 to $50,000; 
Class C: $50,000 to $100,000; Class D: 
$100,000 to $250,000). Classes E and F 
(250,000. to $500,000, and $500,000 and 
over) include only 55 estates or 4% in 
number, but they include 48% of the 
total dollar volume. It is also interest- 
ing to note that the number of persons 
having estates in the smallest class were 
not sufficient to bring the dollar volume 
of that class up to the level of any of 
the other classes. The testate estates 
increase both in percentage of number 
and percentage of dollar volume as we 
advance to the larger estates. I do not 
think we can find much complaint in 
these figures regarding the number of 
people who made wills, but complaints 
may arise from data shown in the bal- 
ance of the chart. 


Inventory Assets 


The percentage of real estate inven- 
toried is in inverse proportion to the 
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size of the estates, both testate and in- 
testate. The average amount of real 
estate for all classes combined is high 
compared to a survey made in Boston 
which shows, on estates over $25,000, 
only 7% real estate as against the Los 
Angeles County figure, after eliminating 
Class A, of 22% real estate. This point 
might be developed further as a justifi- 
cation for higher probate fees in Califor- 
nia. Also these figures should help trust 
institutions to gear the size and facili- 
ties of their departments to fit the per- 
centage of real estate and personal prop- 
erty which they can reasonably expect 
to administer. 
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This analysis explodes the theory often 
stated that women own most of the 
wealth; at least it was not so in Los 
Angeles County in 1937 in decedents’ 
estates over $15,000. The combined fig- 
ures show that in testate estates men 
had 56% in number, and 63% in dollar 
volume; and in intestate cases, 63% of 
the number and 52% of dollar volume. 


Age of Will 


Due to the fact that a few very old 
wills can pull up the average age on all 
wills, it was thought best not to show 
the average age of all wills, but rather 
the percentage of wills under and over 


Class Testate R.E. M. Executor Sole Ay. Dr. 


A (399) 


35% (8%) 829 (82%) 41% 50% (50%) orp. 12% (12%) 100% (100%) 
9% (9%) 92% (87%) 


C 
Attv.* 22 ($412)+ 20 ($370)+ 
B (371) 
383% (14%) Corp. 


Atty. 


14% (14%) 
8% (8%) 


95% (96%) 


85% (86%) 83% (80%) 
o'/e (a 


838% 56% (56%) 


22 ($754) 12 ($398) 


© (180) 
16% (138%) 76% (76%) 


42% (45%) 


33% (56%) 15% (14%) 


8% (8%) 


87% (87%) 56% 


Corp. 
Atty. 


12 ($844) 4 ($307) 


D (133) 
12% (22%) 78% (17%) 


54% (38%) 


(69%) 16% (18%) 


11% (16%) 


Corp. 
Atty. 


91% (91%) 238% 1% 


12 ($2,204) 10 ($1,643) 


E (27) 
2% (10%) 11% (11%) 
8% (7%) 


33% (62%) 
100% (100%) 


Corp. 
Atty. 


96% (97%) 27% 54% (53%) 


2 ($658) 2 ($658) 


F (28) 
2% (33%) 40% (42%) 
0% (0%) 
86% (68%) 
70% (21%) 73 ($12,815) 51 ($11,518) 


93% (97%) 11% 65% (71%) Corp. 20% (14%) 
A 


tty. 20% (39%) 
Corp. 14% (14%) 
Atty. 9% (20%) 


3 ($8,142) 3 ($8,142) 


Total (1138) 86% (91%) 238% 56% (63%) 


Time No. Trusts Sole Ay 


cL. OP. 
13 (1) 
17 (8) 
13 (38) 
14 (3) 
16 (7) 
13 (35) 
16 (1) 
15 (3) 
14 (13) 
18 (4) 
19 (8) 
15 (19) 
18 (1) 
24 (1) 
16 (4) 
19 (2) 
22 (3) 
19 (7) 
15 (2) 
17 (25) 
11 (116) 


%F 


2, Nlerge|/ywa| awn 


Noo|dnomliopalrinlivd wane 9B 


Corp. 9 8 
Atty. 2 2 
Lav 24 
Cerp. 29 
Atty. 1 
Lav 31 
Corp. 20 
Atty. 3 
Lay 22 
Corp. 17 
Atty. 

Lay 


Corp. 


Corp. 
Atty 
Tov 
Corp. 
Atty. 
Lay 
Corp. 
Atty. 
Lay 
Corp. 
Atty. 
Lay 
E Corp. 
Atty. 
Lay 
F Corp. 
Atty 
Tav 
Corp. 
Atty. 
Lay 


tA 

oars — le 
Co > o 

wo 

~ 


TOTAL 


— 
i) 
. 
) 

NTs C/O W/-~It 


7) 


61.5 


CODE: Figures on intestate appointments are omitted from the chart. R.E.—Real Estate, balance being in 
Personal Property ; M—percentage of male decedents ; Ay—Attorney acted as personal representative and 
as attorney for estate, or is associated with, or located at same office address, as attorney for Estate; Dr.— 
Representative was also attorney who drew will, or was associated with etc. ; Time—average elapsed time 
from petition for letters to Final Decree; Cl.—Closed ; P—Pending; Ex. Fees—extraordinary fees ; }—Fig- 
ures in thousands; Figures in parentheses represent dollar volume except under Pending where they are 
the actual number of cases. 





five years old. Generally speaking the 
larger the estate, the younger was the 
will. On the strength of the figures 
under this heading we can assume that 
wills in our files that are over five years 
old have a 3 to 1 chance of having been 
revoked. The figure of 72% being under 
5 years old should cause us to get busy 
and see that wills on hand are reviewed 
and kept up to date or the time and 
money invested in them will soon be lost. 


Probably the most important item on 
the chart tells what share of the estates 
were administered by corporate fiduciar- 
ies. The surprising thing is that attor- 
neys came close to us in the number of 
appointments as executor, and far ex- 
ceeded us in dollar volume. All the trust 
companies in Los Angeles County to- 
gether administered only 12% of the 
estates (testate and intestate) in num- 
ber and only 13% in dollar volume; 
attorneys administered 9% of the num- 
ber but 17% of the dollar volume or 
more than one-sixth of the total assets 
of all the estates examined. In spite 
of the large part played by attorneys, 
the lay person still looms up as our great- 
est competitor, with 79% in number and 
70% in dollar volume. 


In Class A the attorneys exactly equal 
corporate fiduciaries in number of ap- 
pointments and dollar volume. In Class- 
es B, C and D, we had a gradually in- 
creasing percentage in our favor, but in 
Class E, both ourselves and attorneys 
had a set-back. In Class F, corporate 
fiduciaries had six appointments, and 
attorneys five, but the attorneys handled 
the larger estates and their dollar vol- 
ume in that bracket was nearly three 
times that of trust companies. 


If the figures are translated into fees 
on the basis that the statutory fees would 
average about 1.8%, the total ordinary 
fees for administering all of the 1,138 
estates covered by the survey, would 
equal about $1,700,225, of which amount 
trust companies received approximately 
$210,144, attorneys $239,415, and lay 
persons $1,250,666. In other words, 
there was a total in one year, of $1,490,- 
081 in ordinary ‘fees alone, which trust 
companies in Los Angeles County failed 
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to receive in estates where they were 
not appointed.* 


Co-Appointments 


In Class A there were no co-executor- 
ships in estates where corporate fiduci- 
aries were named. However, this condi- 
tion changes as the size of the estate 
increases, until in Class F, 60% of the 
appointments were “Co-’.. The total fig- 
ures reveal that corporate fiduciaries 
were intrusted with sole administration 
in 86% of the cases which is higher than 
I have seen in surveys of other communi- 
ties. The survey covering Boston shows 
that the appointment of trust companies 
were “Co-” in more than half of the 
cases in number, and in about three- 
fourths of the cases in dollar volume. 


*An apparent discrepancy between the number 
of testate estates and the total number of ap- 
pointments as executor is due to the fact that 
some testate estates were included in the class 
handled by administrators since these were ap- 
pointments with the will annexed, there being 100 
such cases. 
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My observation has been that most 
trust companies in Los Angeles have dis- 
couraged appointments as “Co-” and in 
view of the desire of the public to make 
Co-appointments, as evidenced in other 
communities, the question is raised 
whether we have been discouraging bus- 
iness by our position on this matter. 
Many persons are of the opinion that we 
could sell our services more easily if we 
encouraged “Co-” appointments. 

The attorneys did not fare so well with 
70% in number sole, and in dollar vol- 
ume, 21%. There was no instance where 
a trust company or attorney was appoin- 
ted as co-administrator. 


Attorneys in Dual Capacity 


Tracing through the cases where an 
attorney acted as executor or adminis- 
trator to find out in how many such cases 
the same attorney, his law associate, or 
an attorney located at the same office 
address, also acted as attorney for the 
estate, it was surprising to find attor- 
neys in this dual capacity in 73 out of 
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the 81 cases where they were appointed 
executor, and in 16 cases out of the 18 
cases where they were appointed admin- 
istrator. The total value of testate es- 
tates where this condition existed 
amounted to over $12,800,000. This con- 
dition prevailed rather uniformly 
through all six classes of estates. 

There were 51 cases out of a possible 
81 where the attorney executor was also 
the same attorney who drew the will, or 
was associated with or located at the 
same office address as the attorney who 
drew the will. These 51 cases included 
assets of eleven and one-half million dol- 
lars. In a large part of these 81 cases 
where an attorney acted as executor, he 
or his associate acted in the second ca- 
pacity of attorney for the estate, and the 
third capacity as the draftsman of the 
will. We did not include any cases where 
there were indications that we did not 
consider conclusive. Also, we found a 
condition which for many reasons I 
think should be corrected, that of attor- 
neys not indicating in the will, or on the 
cover, the name of the draftsman. 


Averaged Elapsed Time from Petition 
for Letters to Final Decree 


The total figures show that the time 
taken by corporate executors to close 
estates averaged 15 months; however, 
10%, of their estates were not closed on 
April 15, 1940. The attorneys do not 
show up so well with an average of 17 
months, and 30% of their estates not 
closed. Individuals had the lowest aver- 
age of 11 months, but this must be con- 
sidered in connection with the fact that 
115, or 17%, of their estates were not 
closed. Upon a consideraton of both of 
these factors, the corporate executors 
made the best showing in closing admin- 
istrations with dispatch. 

Under our laws and rules governing 
probate and tax procedure it may be 
argued that speed is not necessarily an 
indication of efficiency and skill, but I 
do think that to find out of 1,138 estates 
filed in 1937, 197, or better than one- 
sixth of this total, not yet closed on 
April 15, 1940, is justification for public 
dissatisfaction with probate procedure, 
and will, no doubt, some day require that 





this procedure be changed and “stream- 
lined”, such as reducing the six month’s 
time required in notice to creditors, or 
else the public may find a more simple 
way to pass property from one genera- 
tion to another. The living trust should 
be the answer. 


Extraordinary Fees 


Corporate executors and administra- 
tors were allowed more extraordinary 
fees in proportion to dollar volume of 
estates administered, than were other 
classes of personal representatives. The 
attorneys representing the estates re- 
ceived for legal services a total of over 
$250,000 as against’ a total of over $110,- 
000 in fees for the personal representa- 
tives. There were some instances of 
items of expense which individual execu- 
tors and administrators were allowed to 
charge against the estate and which trust 
companies would ordinarily pay them- 
selves out of their fee. In most cases 
extraordinary fees are allowed in the 
final decree of distribution and therefore 
the figures do not include any extraor- 
dinary fees for most of the 197 estates 
still pending. 


Testamentary Trusteeships 


The two most significant facts shown 
under this heading are first, that a total 
of only 84 corporate trustees were named 
in 1,138 estates, and secondly, that 87% 
of these appointments were “sole”. The 
naming of co-trustees was more evident 
in the case of attorneys and lay persons 
where about one-third of the appoint- 
ments were “co”. In Class D, alone, did 
corporate trustees lead the other two 
groups in the number of appointments. 
We received our smallest percentage of 
appointments in Class A, covering the 
smaller estates and this was probably 
favorable. Because of the fact that so 
many estates were not closed we were 
unable to report with any degree of ac- 
curacy the dollar volume of testamentary 
trusts. The analysis shows a good per- 
centage of the appointments going to 
corporate fiduciaries, the total for all 
estates being 43%, but this, in my opin- 
ion, is not so satisfactory when we con- 
sider the fact that testamentary trusts 
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were created in only 17% of the 1,138 
estates. 


Trustee as Attorney for Estate or 
Associated with Estate Attorney 


In 6 out of a possible 10 estates, the 
attorney trustee was also the attorney 
for the estate or associated with him. 
There were four cases out of a possible 
10, where the attorney trustee also drew 
the will which named him trustee, or 
was associated with or located at the 
same office address as the attorney who 
did. These figures should be given fur- 
ther consideration by trust men, from 
the point of view of loss of business and 
also from the point of view that sound 
public policy might require that the per- 
sonal representative and the attorney 
representative and the attorney repre- 
senting the estate be independent.* 


*There were 16 estates not considered in the 
schedules, in which the public administrator acted 
and which had a total dollar value of $552,347. 
Our work sheets show the detail on these. 
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Comparisons With Other Communities 


A survey appearing in Trusts and Es- 
tates, April 1938, made in the counties 
comprising New York City and West- 
chester County, New York, covering es- 
tates of $50,000 and over, appraised in 
the year 1937, shows the following com- 
parable facts: 


Corporate Executors, 
both Sole and “Co-” 


New York Los Angeles 

No. $ Vol. No. $ Vol. 

Class 61 (11%) 21 (15%) 

Class 81 (20%) 18 (16%) 

Class 44 (29%) 38 (11%) 

Class 58 (38%) 5 (20%) 

Total of all of the above 

20% (30%) 15% 

(majority were “Co-” in N. Y.) 


(15%) 


The Boston survey furnished to me by 
Mr. Paul Chalfant of The Purse Com- 
pany, covering the counties of Norfolk, 
Essex, Suffolk and Middlesex, compris- 
ing greater Boston with a population 
approximately the same as Los Angeles 
County covered estates of $25,000 and 
over, and a period of five years from 
September 1, 1932 to August 31, 1937, 
the average of which would be approxi- 
mately the year covered by our survey. 
The comparative figures arrived at by 
eliminating our Class A, show the fol- 
lowing: 
Boston Los Angeles 
No. $ Vol. No. $ Vol. 
Sole Corporate 11% (9%) 10% (9%) 
Co-Corporate 13% (26%) 2% (4%) 
Total Corporate 
24% 
Testate Estates 
88% (92%) 87% 
Estates with Trusts 33% 
Average size of estates 
over $25,000 $203,150 
Real Estate 7% 


(35%) 12% (13%) 
(92%) 
22% 


$117,131 
22% 


Both the New York and Boston sur- 
veys show that trust companies in those 
communities are handling a greater per- 
centage of $ Vol. compared to percentage 
in number of estates handled; in other 
words, the estates administered have a 
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considerably larger average value than 
do those in Los Angeles trust institu- 
tions. The Boston figures are very high 
when we consider they do not include 
appointments of the individual profess- 
ional Boston Trustees, who have for gen- 
erations administered estates there in a 
substantial amount. 


More Facts Needed 


It is my opinion that trust companies 
have done far too little research work to 
learn the true picture of the market for 
trust business and to determine whether 
trust companies as a group are playing 
a popular and substantial part in this 
business. Too often trust companies 


judge their success by comparison with 
other local trust institutions, rather than 
judging it against the field as a whole. 


No well managed oil company would 
think of entering a new field with fuel 
oil, without making a survey to deter- 
mine the number of gallons used per year 
in that community, the percentage of 
increase or decrease each year, the price 
paid for competitive fuels and the num- 
ber of large and small users. After en- 
tering the field, its chance for success 
would not so much be determined by 
comparing its results against those of 
other oil companies selling the same pro- 
duct, but rather by comparing the pro- 
gress of the sales of fuel oil against the 
sales of its main competitors, natural 
gas and coal. 


So in our business we often think of 
other trust companies as being our main 
competitors, whereas the analysis indi- 
cates that individuals and attorneys are 
our main competitors, not only because 
of the volume of the business they take, 
but also because they offer a different 
kind of service, a different product. We 
should know from definite facts and not 
from questionaires, and guesses, whether 
the individual, attorneys, or the trust 
companies as a group, are winning and 
holding public favor, and with what de- 
gree of success. Only the probate rec- 
ords disclosing the final decisions and 
written judgment of decedents can fur- 
nish the true reliable answer. 





Conclusions 


It is apparent to me, from a careful 
study of the information, that, 


Trust companies are not getting a fair 
share of the trust business in Los An- 
geles County. 

That they are getting a surprisingly 
small share of the potential testamentary 
trust business, in spite of the fact that 
this type of business has so many argu- 
ments that can be advanced in its favor. 

That trust companies should be more 
alert to see to it that the wills in their 
files are kept within the safe age of five 
years as indicated by the survey. 

That either through public choice or 
through the opportunity afforded them 
to advise the public, the attorneys in Los 
Angeles County are handling more es- 
tate assets than all of the trust institu- 
tions there combined, and in a large part 
of these cases the same attorney or his 
associate is counsel for the estate. 

That the oft asserted contention that 
the average trust department or trust 
company is unprofitable, may have a 
more feasible solution than that of cut- 
ting costs or increasing fees, both of 
which are difficult. The figures in Los 
Angeles County suggest the adoption of 
such policies as will result in a higher 
average dollar value of estates and trusts. 


That the trend of the estate business 
handled by trust institutions in Los An- 
geles County is not satisfactory as fairly 
indicated by figures furnished by The 
Purse Company, covering estates of $25,- 
000 and over, closed in Los Angeles 
County in 1931. These figures show that 
estates administered by corporate fidu- 
ciaries were 21% ($Vol. 34%) in 1931 
and 12% ($Vol. 13%) in 1937. 

That the analysis of these 1,138 es- 
tates might be considered a sampling of 
that many persons living in 1937 on the 
question of what they were going to do. 


That research is as necessary and vital 
in the trust business as in any other field 
where successful results are expected, 
and that those executives charged with 
the task of making their institutions’ 
operations successful must constantly 
have before them the true facts on which 
to base their decisions and form their 
policies. 


Members of the Committee were P. J. 
Hoffman, S. Berven, John F. Rivolta and 
E. F. Lawrence, vice chairman. 


Missouri’s 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 


It administers more trust 
property than any other Mis- 
souri financial institution. 


Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 


Pacific Coast Trust Conference 


Plans are under way for the Eighteenth 
Regional Trust Conference of the Pacific 
Coast and Rocky Mountain States, which 
will be held at Salt Lake City, Utah, August 
15, 16, and 17, 1940, under the auspices of 
the Trust Division, American Bankers As- 
sociation, it is announced by Roland E. 
Clark, president of the A. B. A. Trust Di- 
vision and vice president of the National 
Bank of Commerce, Portland, Maine. The 
Trust Division of the Utah Bankers Asso- 
ciation will act as hosts to this conference. 
John M. Wallace, vice president of the 
Walker Bank and Trust Company of Salt 
Lake City, is general chairman of the con- 
ference. 


rr ooo 


The Trust Division of the California Bank- 
ers Association held its annual election at 
Del Monte, California. The following of- 
ficers were elected for the coming year. 
Chairman, Harry Geballe, assistant trust 
officers, California Pacific Title and Trust 
Company, San Francisco; vice chairman, B. 
L. Smith, vice president, California Trust 
Company, Los Angeles; treasurer, B. B. 
Brown, vice president and trust officer, 
American Trust Company, San Francisco. 





Davis Elected President of New Jersey Bankers 


< ANKERS must take a position of 
leadership in restoring sound 
economic thinking”, declared H. Douglas 
Davis on the occasion of his election to 
the presidency of the New Jersey Bank- 
ers Association at the annual convention 
in May. “This can be done”, said Mr. 
Davis, who is vice president in charge 
of the trust department of the Plainfield 
Trust Company, Plainfield, “through 
daily contacts with customers and friends 
even more effectively than by making 
speeches. In the final analysis it will be 
public opinion that decides the fate of 
the American banking system.” 
Offering his credo, Mr. Davis stated 
that he believes in a free, dual banking 
system; in exercising great care in seek- 
ing new outlets for idle funds; in under- 
standing the banking business so that 
the public’s questions and demands may 
be answered; in a country whose people 
save first and buy afterward. He called 
for “calm and sober thought” in the pre- 
sent emergency. 


<cCiOME way must be found of balanc- 
ing property rights with personal 
rights—commercial interests with La- 
bor’s interest—private gain with public 
welfare—in order to make our Democ- 
racy safe”, asserted retiring president 
Joseph F. Hammond, who is president 
of the Citizens Trust Company of Pater- 
son. “The banker’s place in the restora- 
tion of order will be in the 
front rank—in the van- 
guard of the fight to pre- 
serve our Liberty and safe- 
guard our American 
Ideals”, said Mr. Ham- 
mond. 
Because this is a nation- 
al election year, business 
will boom, commodity and 
stock markets will go up, 
and government and high 
grade bonds: down, Mr. 
Hammond stated. Warning 
against this boom, he re- 
marked that “the whole 
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structure that comes crashing down in 
times of depression is based on borrow- 
ed money. In the banker’s hands rests 
in a large measure the power to avert 
such crashes. There can be no borrow- 
ing unless the bankers are willing to 
lend.” 


rea ANY indications at the moment 

point to the fact that the 
supreme crisis of our times is in the off- 
ing,” declared Dr. Harold Stonier, exec- 
utive manager of the American Bankers 
Association. “It will not be an economic 
crisis or even a constitutional crisis. It 
will be a crisis to test the kind of Ameri- 
canism we have evolved in this country 
in recent years’, he warned. 

By its very nature, democracy makes 
for a very high type of patriotism and 
for the lowest form of treachery, Dr. 
Stonier said. Cautioning against: fifth 
column movements, he declared that this 
crisis will “determine whether or not the 
great mass of our citizens will rally to 
the American ideal, be willing to defend 
it, and not like Judas be willing to trade 
the ideal for thirty pieces of silver.” 


Resolution to Cut Resolutions 


<4 OO often does it appear that as- 

semblages such as this are made 
the ‘explosion’ point for all of the accum- 
ulated pet peeves of everyone against 
everything, most of which are usually 
boiled down into a series 
of ‘resolutions’ with re- 
peated disapproval of this 
or that and rare approval 
of anything,” declared Carl 
K. Withers, president of 
the Lincoln National Bank 
of Newark and chairman 
of the committee on reso- 
lutions. “Your committee 
feels that the present is no 
time to further muddle the 
clouded horizon with reso- 
lutions, which while they 
may appear of unusual im- 
portance to _ individual 





COMPLETE TRUST SERVICE IN GEORGIA 
through ten offices in six cities 
THE CITIZENS & SOUTHERN NATIONAL BANK 


‘bankers or groups, may conceivably do 
more harm to our current efforts to re- 
gain and hold some measure of public 
confidence. 

“Given the wrong interpretation, by 
either the public or the press, resolutions 
which appear to be in the least selfish 
or to the slightest degree not in the pub- 
lic interest, may well act as a boomerang, 
and be productive of vastly greater pub- 
lic resentment than the ends we seek to 
attain could possibly justify,” Mr. With- 
ers said. 

The report recommended appointment 
of a committee to cooperate with such 
agencies as exist for the purpose of re- 
ducing the excessive foreclosure costs in 
New Jersey. 


MONG the other speakers at the con- 
vention were Dr. Marcus Nadler of 
New York University, who declared that 


despite the war the huge volume of idle 
funds would keep interest rates at cur- 
rent levels; Earl S. Johnson, vice presi- 
dent and trust officer, Savings Invest- 
ment and Trust Company, East Orange, 
who summarized the proceedings of the 
Mid-Winter Trust Conference held in 
Paterson; W. J. Cameron, whose thesis 
was that small business could put a stop 
to economic folly because of the very 
weight of its numbers; Leslie G. McDou- 
all, vice president and trust officer, Fi- 
delity Union Trust Company, Newark, 
who reported on pending legislation. 


L. A. Chambliss, second vice president, 
Fidelity Union Trust Company, was 
elected vice president of the Association, 
and W. Harry Bloor, vice president, 
Trenton Trust Company, chosen New 
Jersey vice president of the A. B. A. 
Trust Division. 


The mural over the main entrance of the Manufacturers ‘!rust Company office at 
the New York World’s Fair depicts the story of money as represented by gold. It 
shows gold in the mining process, gold going into the sorting and smelter plant, gold 
being weighed and minted and then finding its way into banks, after which it flows into 
the various channels of production and distribution, such as power transmission, utili- 
ties, transportation, aviation, shipping, railroads and agriculture. 





Trust Developments in Pennsylvania 
Trust Company Section P. B. A. Culminates Active Year 


NOTEWORTHY demonstration of 

the value and effectiveness of com- 
mittee work was provided by the meet- 
ing of the Trust Company Section of the 
Pennsylvania Bankers Association held 
in May. Reviewing the achievements 
of the group during the past year, G. 
Fred Berger, treasurer of Norristown- 
Penn Trust Company, and retiring 
chairman of the Section, referred to the 
activities of the various committees 
among which is the Committee on Mort- 
gage Investment Funds of which he is 
chairman and whose efforts were re- 
cently rewarded by the promulgation of 
Federal Reserve Board Regulations gov- 
erning such funds. 

Announcing appointment of a new 
Committee on Law of Decedents’ Es- 
tates and Trusts, Mr. Berger stated that 
this body, under the leadership of Paul 
C. Wagner, trust officer, Fidelity-Phil- 
adelphia Trust Company, would work in 
cooperation with a similar committee of 
the Pennsylvania Bar Association seek- 
ing to improve fiduciary law and admin- 
istration. In concluding, Mr. Berger 
said: 

“Having assisted our members in pro- 
viding the means whereby they may bet- 
ter serve their customers, it seems to 
me that we now need to provide a study 
concerning the means whereby we can 
all obtain more customers—in short a 
committee to give consideration to new 
business methods already in use, to 
classify these and, as a result of their 
study, to suggest other methods which 
can be productive of satisfactory re- 
sults.” 


Massachusetts Rule Considered 


IBERALIZATION of the _ state’s 

trust investment laws is being con- 
sidered from two major angles by the 
Committee on Trust Investments, head- 
ed by Frank G. Sayre, vice president, 
Pennsylvania Company for Insurances 
on Lives and Granting Annuities, Phil- 
adelphia. The first is the suggestion 
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that Pennsylvania adopt a law similar 
to that in New Jersey which permits 
trustees to make application to the 
court for enlargement of the provisions 
of the trust instrument where they are 
so restricted as to make them, by reason 
of changed conditions, practically in- 
capable of being carried out. The sec- 
ond involves adoption of the Massachu- 
setts Prudent Investor Rule. A differ- 
ence of opinion has arisen, Mr. Sayre 
remarked, as to whether this should be 
pressed at the 1941 legislative session, 
and it is quite likely, he said, that this 
subject may be considered by the new 
Bar and Bankers Committees referred 
to above. 


Mr. Sayre pointed out that the De- 
partment of Banking has not as yet is- 
sued any regulations on the subject of 
common trust funds, indicating, he 
thought, that the authorities are satis- 
fied with the Federal Reserve rules. 
According to the report of Gwilym A. 
Price, president, Peoples-Pittsburgh 
Trust Company, and chairman of the 
Subcommittee on Common Trust Funds, 
there are five institutions, in addition 
to the one already operating one (Gir- 
ard Trust Company), which are consid- 
ering establishment of such funds.* Mr. 
Sayre commented that all trust com- 
panies might ponder such establish- 
ment, remembering that while they are 
of distinct value to trusts they are not 
to be created lightly. 


In connection with the recent regula- 
tion of the Treasury Department re- 
stricting further trust investments in 
United States Savings Bonds, Mr. Sayre 
stated that his committee as well as a 
group representing the American Bank- 
ers Association has been contacting the 
Department with a view to clarifying 
and modifying some of the existing 
regulations particularly with regard to 


*It was announced on June 15 that Mr. Price’s 
institution had established a common trust fund. 
Details are found elsewhere in this issue. 





investments in a minor’s or incompet- 
ent’s name. 

Concluding, Mr. Sayre urged local 
trust men to examine the recent decis- 
ions in the Shipley and Clabby Es- 
tates** and the pending Casani’s Es- 
tate, involving the retention of non- 
legal investments in the absence of an 
express power to retain, he expressing 
the hope that “the ultimate decision will 
be that ... the trustee shall have full 
discretion as to the length of time of 
retention, provided proper care is taken 
and reviews made, so that the deter- 
mination may be freely made as to what 
is for the best interests of the estate, 
and that the ‘duty of conversion’ be 
abandoned as the proper test.” 


Cost Analysis of Individual Accounts 


ONTINUATION of the study of 
existing trust accounts and en- 
deavor to obtain fee adjustments on 
those now on an unsatisfactory basis, 
were urged by W. Elbridge Brown, vice 
president, Clearfield Trust Company, in 


his report as chairman of the Commit- 


tee on Costs and Charges. Careful ex- 
amination of prospective new business 
and refusal to accept same on an un- 
profitable basis were also recommended. 
Mr. Brown stated that there is a wide- 
spread sentiment against having the 
matter of fees definitely fixed by the 
legislature. 

In line with the suggestion that the 
committee’s work be extended to cover 
cost analysis of individual accounts, Mr. 
Brown declared that a committee mem- 
ber in each geographical group is to 
contact the trust institutions in that 
group to determine which ones are in- 
terested in joining a state-wide move- 
ment for such analysis, each participat- 
ing bank to defray the costs of its own 
survey. 

Concluding, the report emphasized 
that since trust fees “are subject to 
supervision of the same appellate courts 
and the precedents set by these courts 
are in turn applied to all of us wherever 
situated in the State, an effort should 
be made again to. work out a schedule 


**See April 1940 Trusts and Estates, p. 448, 449. 
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on a basis which will be acceptable to 
all groups and do away with the differ- 
ences and multiplicity of schedules now 
existing.” 


Cautions for Successor Fiduciaries 


IVE practical suggestions were of- 
fered to successor trustees by Mayo 
A. Shattuck, of the Boston law firm of 
Haussermann, Davison & Shattuck, and 
professor of Trusts at Northeastern Un- 
iversity: 1. approach any succession with 
great caution; 2. study the trust instru- 
ment and the predecessor’s accounts, us- 
ing the same approach as if he were a 
guardian ad litem; 3. require the pre- 
decessor’s account to be filed and al- 
lowed by judicial process; 4. be ex- 
tremely careful in the preparation of its 
own inventory; 5. “be a little more not 
a little less, than ordinarily careful to 
watch the progress of the property that 
has come over from a previous admin- 
istration.” 
Mr. Shattuck is an expert on fiduciary 
law, engaged at present in a revision 
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of Loring’s Trustee’s Handbook. His 
address on the same subject at the Mid- 
Winter Trust Conference, A.B.A. (Feb- 
ruary 1940 Trusts and Estates) was re- 
garded as an excellent analysis of the 
legal and practical difficulties in suc- 
cessions. 

[The report of the Committee on Man- 
ual for Trust Department Operations 
was published in our May issue. 


New Officers 


HE newly elected chairman of the 

Trust Company Section is Charles 
A. Schreyer, vice president and trust of- 
ficer, West Branch Bank & Trust Com- 
pany, Williamsport. J. Regis Walth- 
our, trust officer, First National Bank, 
Greensburg, was chosen vice-chairman, 
and Robert U. Frey, assistant treasurer, 
Pennsylvania Company for Insurances 
etc., was selected secretary and treas- 
urer. 

Mr. Brown 

joined the 
growing | 
group of 
trust execu- 
tives to head 
bankers as- 
sociations by 
being elected 
president of 
the P. B. A. 
At a business 
session 
which pre- 
ceded the 
election, the 
associa- Aomn. 


W. ELBRIDGE BROWN 


President, Pennsylvania Bankers 
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tion voted an additional schedule of 
dues for institutions with trust depart- 
ments to defray the costs of the in- 
creased activities of the trust section. 


Insurance Councils Merged 


At the annual meeting of the Connec- 
ticut Life Insurance & Trust Council, 
held at Waterbury on May 20th, merger 
of the Hartford Life Insurance & Trust 
Council was approved, to give a state- 
wide organization. The Connecticut 
Council was organized June 9, 1936, and 
the Hartford council three days later. 
Combined membership will be well over 
100, as the former council now numbers 
30 representatives of trust institutions 
and 51 life underwriters, from every 
important city in Connecticut. The Con- 
necticut Council, patterned after the 
pioneer organization in Boston, was 
started largely through the efforts of 
Basil Collins of the Old Colony Trust 
of that city and Paul Conway of the 
National Assn. of Life Underwriters. 

Completing a year notable for excellent 
addresses and attendance, Stanley Lons- 
dale of Connecticut Mutual Life in 
Bridgeport retired as president of the 
Council, being succeeded by William G. 
Cleaver, vice-president and trust officer 
of the First National Bank & Trust Co. 
of New Haven. Earl B. Roberts of 
Equitable Life Assurance in Bridgeport 
was elected vice-president. 

Contrasts between estates of a genera- 
tion ago and today, and the development 

of conditions 
necessitating 
“estate plan- 
ning” both as 
a service and 
an approach, 
were noted in 
an address on 
“Life With 
Father’s Es- 
tate te 
Christian C. 


Luhnow, edi- 
CHARLES A. SCHREYER tor of Trusts 
President, Trust Co. 


Section. and Estates. 





New Business 


NDOUBTEDLY there are more im- 

portant things demanding your at- 
tention right now. There are, indeed, 
more important things demanding ours. 
But would you really want us to turn 
this department over to a passionate dis- 
cussion of the Nazi tactics of striking 
by the “overhead flank” and to the Al- 
lies’ failure to realize that this was com- 
ing, and to the present state of American 
“preparedness”? — We thought not. 
And one of the best comments on the 
present world situation that has lately 
come our way was just this: 

“T figure the best service I can render 
my country in the present emergency is 
to go right on doing the job I’ve already 
got to do; only doing it better.” 

And one of the ways in which, it seems 
to this department, trust new business 
men can do their job at least a little 
better—is to put a stop to their own in- 
stitutions’ indulging in practices, them- 
selves, that they would rightly consider 
indefensible on the part of others whose 
affairs they were managing. 

One of the most thoroughly discredited 
of advertising rackets is the “picnic- 
program” racket. There isn’t a bank or 
trust company advertising manager in 
the United States who hasn’t cursed it. 
And comparatively few and fortunate 
are those among them who have never 
had to writhe when orders came from 
on high to dip into that tiny and precious 
advertising appropriation to “take care” 
of a “complimentary card” in the pro- 
gram of the annual convention of Amal- 
gamated Steamfitters’ Local No. 36, or 
the annual charity ball of the Society 
for the Education of Homeless Kittens. 

So what? So when a state bankers’ 
association holds its annual convention 
the convention committee doffs its shoes, 
gets out the old reliable dark lantern, 
mask and jimmy, and goes forth on the 
trail of convention-program loot. 

We don’t see why we shouldn’t name 
names. The programs of the recent con- 
ventions of the Louisiana and the Florida 
Bankers’ Associations are particularly 


sweet-scented examples of indefensibly 
extravagant programs, supported by even — 
more completely indefensible “advertise- 
ments.” The Louisiana program has 48 
pages and cover; the Florida one 100 
and a cotton duck cover. And if any- 
body can show us one single advertise- 
ment in either that is economically justi- 
fiable on any save the good old kick-in 
basis, or can give us one good reason 
why either convention had the slightest 
need of more than a four-page program 
—we’ll eat these words, and the adver- 
tisement, too. 
* * * 

It’s a relief and a pleasure to turn to 
literature of a wholly different kind. A 
month or so ago this department noted 
with strong approval some remarks by 
the deceptively genial and terrifyingly 
capable Henry (alias “Buck”) Weaver, 
head of the Customer Research Depart- 
ment of General Motors. Its reward was 
a set of unassuming and extraordinarily 
interesting pocket booklets which, it 
seems, emanate at more or less regular 
intervals from this particular Weaver’s 
loom out in Detroit. 

They purport to be for internal dis- 
tribution only. Their aim is stated to 
be simply to “give G. M. people a better 
understanding of what we are trying to 
do and why.” But after all, a secret that 
is shared among a hundred thousand 
people—more or less—can’t be much of 
a secret; and we suspect nobody in Gen- 
eral Motors (not even Mr. Weaver) is 
going to be mortally offended if we tell 
you that you probably won’t have to buy 
a Cadillac, or even a Buick, in order to 
secure copies of these “Thought Start- 
ers,” as they are officially called, for your 
own perusal. 

One of the reasons why we suspect 
just a bit of camouflage in this “for 
internal distribution only” line is that 
if Buck Weaver has a failing, it does 
seem to be for just a little dis-ingenuity 
now and then. How else can you explain 
his heading one of his outgivings “Dull 
—dry—uninteresting,” when, as every- 
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body who ever heard him knows, those 
are the three things he has never suc- 
ceeded in being in his life. 

By the way, the particular booklet you 
ought to get, to start on, is No. 90: “Cus- 
tomer Research.” You’d be amazed to 
’ gee how many of the ideas it sets forth, 
for finding out how people really feel 
about various features of General Motors 
cars, could be adapted with just a little 
tailoring to finding out how those same 
people really feel about your bank, or 
about trust service. 

* * * 

The cantankerous and fretful nature 
of this department is already well known 
to all its readers. (Or should one as- 
sume a modesty he totally lacks, and 
say, “its reader?”) This is particularly 
exemplified in the greater pleasure the 
department feels right down to its final 
asterisk, in encountering something with 
which it can find even one tiny little bit 
of fault, than in coming up with some- 
thing it feels compelled to praise un- 
reservedly. 

Therefore, our hearty gratitude is ow- 
ing to the National Trust Company, 
Limited, over there in Toronto under 
the northern eaves of the Monroe Doc- 
trine umbrella, for the title it put on a 
neat and otherwise highly effective 
four-page mailing folder not so long ago. 
And—yes—for following through on the 
title on the first inside page. 

Title: “9 Reasons Why You Should 
Not Appoint a Private Executor.” 

Now, really, boys, I’m sure you know 
better than that. Our friends in the 
shop next door that has “‘Nice Fresh Life 
Insurance” in gold letters on the window, 
never make a mistake like that. Indeed, 
if it isn’t Rule 1, and Golden Rule, in 
the bright lexicon of salesmanship, it 
ought to be: 

“NEVER SELL AGAINST SOME- 
THING ELSE: SELL FOR YOUR OWN 
GOODS.” 

Now go back and turn that otherwise 
excellent folder right around. Take those 
very same nine reasons; but instead of 
stating them against the private execu- 
tor, state them for the corporate execu- 


tor. 
* * * 
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On the other hand, here’s a wholly 
admirable booklet issued by the Metro- 
politan Trust Company of Chicago, con- 
sisting of a model will with accompany- 
ing analytical discussion, which is being 
circulated, be it noted, exclusively to 
lawyers. It would be hard to find a neater 
and more appealing solution for that 
difficult advertising problem—especially 
delicate and difficult when the product 
is trust service—“how to show the prod- 
uct in action, and sell the result.” If 
it doesn’t lead to a pleasing flow of busi- 
ness over the coming years, we miss our 
guess. 

* * * 

And that serves as an excellent start- 
ing point for a train of thought this 
department has long had on its chest 
with steam up. All aboard! 


When will the higher hierarchy of the 
American banking industry realize that 
it isn’t advertising to buy space in news- 
papers and magazines, and on bill-boards, 
for the sole purpose of proclaiming to 
the world that there is a noble institu- 
tion called the Hem-and-Haw Bank & 
Trust Company; that it is quartered in 
a marble (or granite) Doric temple as 
per illustration; that its officers are with- 
out exception men of probity and of vast 
experience—oh, well, you know the rest. 


Or, indeed, that it isn’t advertising 
in the real and efficient modern sense, 
to use your space to talk about some 
special type of trust for which you have 
a personal fondness. The chances are 
that out of any hundred readers of such 
a proclamation, there will be more hos- 
tile reactions than favorable ones (that’s 
true of almost any specific device or idea 
with which people are unfamiliar.) 


Real trust advertising — like real 
advertising of anything else — starts 
with the customer, or prospective cus- 
tomer; takes him as it finds him, with 
all his imperfections, prejudices and ig- 
norances as they are; and skilfully, good- 
humoredly, patiently leads him back to 
the point where, if he’s a real prospect, 
he himself will admit his need of one or 
another kind of trust service. 


The real things to sell in the trust 
business are the idea and the result. 
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“It has been my opinion, that he who receives an estate from his ancestors is under 
some kind of obligation to transmit the same to their posterity.”—Benjamin Franklin. 


George B. Winter 
President, American Dental Association 


Dr. George B. Winter, president of the 
American Dental Association in 1935, 
named his wife, Mrs. Josephine Winter, 
Arnold S. Stifel and the Mississippi Valley 
Trust Company of St. Louis executors and 
trustees of his estate. Under the terms of 
the residuary trust, income is payable to 
the wife for life and after her death the 
trust continues for the benefit of the chil- 
dren. Dr. Winter was credited with evolv- 
ing a new technique for extraction of im- 
pacted molars or wisdom teeth that reduced 
the time of the operation. He developed 
the process about thirty years ago. 


Furnifold McLendel Simmons 
United States Senator 


Furnifold McLendel Simmons, North Car- 
olina’s representative in the United States 
Senate for thirty years, longer than any 
other North Carolinian, and who, during 
President Wilson’s administration, was 
chairman of the Senate Finance Commit- 
tee, died at the age of 86, without leaving 
a will. The Court appointed the First Citi- 
zens Bank and Trust Company, New Bern, 
North Carolina, as administrator of his es- 
tate. “The Senator’, as he was known 
throughout the state, dominated North Car- 
olina politics for thirty years, controlled the 
Democratic party of that state with an iron 
fist. He was a virtual dictator, who said 
who was.to be Governor, Congressman and 
judge. After serving five terms in the 
United States Senate he closed his political 


career, defeated at the polls because he had 
bolted Al Smith’s Presidential candidacy in 
1928. 


Henry Steiner 


Insurance Executive 


Henry Steiner, secretary of the Connecti- 
cut Mutual Life Insurance Company, 
named the First National Bank of Hart- 
ford, Connecticut, executor under his will. 
Mr. Steiner was in the insurance business 
for forty-two years and recently became in- 
terested in conservation of insurance in 
force. He was chairman of the committee 
of persistent business of the Life Insurance 
Sales Research Bureau. 


Harry C. Adler 
Newspaper Executive 


Harry C. Adler, chairman of the board 
of directors and former general manager 
of the Chattanooga Times, named his son, 
Julius Ochs Adler, and the American Trust 
and Banking Company of Chattanooga, on 
whose board of directors he once served, 
executors of his estate. Substantial be- 
quests were made to his family, servants 
and to charity, leaving the residuary estate 
in trust, with his son and the above named 
bank as trustees for the benefit’ of his 
widow. 


As general manager of the Times, Mr. 
Adler became one of the most powerful in- 
fluences in the community and the state. 
He was the initiator and the champion of 
many projects that tended to benefit the 
people as a whole. He was the father of 
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the present commission form of government 
in Chattanooga and launched a spirited 
campaign against the municipal adminis- 
tration under a bicameral system, succeed- 
ing, after a long and persistent fight 
against a well-entrenched political organ- 
ization, in overthrowing the machine and 
bringing about the adoption of a commission 
government. 


Dr. John L. Morse 
Physician 


Dr. John Lovett Morse, one of the found- 
ers of the science of modern pediatrics, 
whose work in the field paved the way for 
the modern treatment of children’s diseases, 
appointed Lovett Morse and the First Na- 
tional Bank of Boston executors of his es- 
tate. Among his many interests were the 
educational possibilities of local and na- 
tional medical societies. He was a member 


of the Association of American Physicians, 
the American Pediatric Society, of which he 
was president in 1912, the American Medi- 
cal Association, and many others in which 
he served as an officer. 


Clara Parmelee D’ Aix 
Philanthropist 


The late Clara Parmelee D’Aix named 
the First National Bank of Chicago as ex- 
ecutor and trustee of her will. The Salva- 
tion Army and the United Charities will ul- 
timately share her $245,000 estate. When 
Mrs. D’Aix’s will was admitted to probate, 
it was disclosed that she was the widow 
of Charles Parmelee, son of the founder of 
the Parmelee Transportation Company. 
Several relatives will receive incomes from 
trust funds which, upon their deaths, will 
go to the two philanthropic enterprises. 


Henry Holloway 
Civic Leader 


The First National Bank and Trust Com- 
pany of Montclair, New Jersey, was named 
executor of the estate of Henry Holloway, 
founder and former director of the bank 
and retired district manager for Jones & 
Laughlin, steel firm. The estate was di- 
vided in equal shares among his four chil- 
dren. Mr. Holloway was very active in 
civic affairs. He served on the Montclair 
Board of Education from 1908 to 1912 and 
was chairman of the Sinking Fund Com- 
mission of that town. He also served as a 
state assemblyman from Essex County in 
1910 and 1911. 
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Alexander Grant 
Hardware Executive 


Alexander Roy Grant, president of Alex- 
ander Grant’s Son’s, Inc., one of the oldest 
and largest retail hardware stores in Syra- 
cuse, New York, and director of the First 
Trust and Deposit Company of that city 
since 1924, named that bank co-executor 
and sole trustee under his will, also co- 
trustee of an insurance trust which the de- 
cedent created. 


Frank W. Eaton 
Manufacturer 


The Morristown Trust Company, Morris- 
town, New Jersey, was named executor and 
trustee under the will of the late Frank W. 
Eaton, retired chairman of the board of 
directors of the Corticelli Silk Company of 
New York. He was widely known in New 
Jersey for his philanthropic activities, 
taking a very important part in community 
and charitable affairs. Mr. Eaton retired 
from the silk business nine years ago when 
the Corticelli and the Belding companies 
were merged. 


William C. Horlick, Jr. 
Milk Company President 


The bulk of the five-million dollar estate 
of William C. Horlick, Jr., son of the found- 
er of the Malted Milk Corporation, was left 
to his brother A. J. Horlick, president of 
the company. Mortimer E. Walker and 
Bernard F. Magruder were named executors 
under the will. Mr. Horlick left $500,000 
each to his sister, Mrs. Maybelle Horlick 
Sidley, who died in 1938 and to Miss An- 
drea Pulz, a close friend and executive sec- 
retary of the corporation. 


Soloman Levitan 
Merchant, Banker 


A leading figure in Wisconsin finance and 
politics for many years and State Treasurer 
six times, Soloman Levitan, known to thou- 
sands as “Uncle Sol,” named, Mortimer 
Levitan and S. L. Goldstine of Madison, 
Wisconsin, as executors of his estate. 

From a penniless immigrant boy, Mr. 
Levitan became one of Wisconsin’s wealth- 
iest citizens. As a merchant he was ex- 
tremely successful and as a banker even 
more so. He was a founder and director 
of the Commercial National Bank of Mad- 
ison, and subsequently became chairman of 
the board of the Madison Trust Company. 





Personnel Changes in Trust Institutions 


CALIFORNIA 


San Franciscoo—FRED A. FERROG- 
GIARO, executive vice president and advis- 
ory officer for all East Bay branches of the 
Bank of America, will move August 1 to 
the head office in San Francisco as execu- 
tive vice president and vice chairman of the 
bank’s general finance committee. P. D. 
RICHARDSON will succeed Mr. Ferrog- 
giaro in Oakland, and his post will go to 
LLOYD L. MAZZERA as second in com- 
mand of the Oakland main office. 

Santa Barbara—CHARLES R. AYERS 
has become auditor of the First National 
Bank & Trust Company of this city. He 
was succeeded in his former position of 
manager of the credit department at the 
Pacific National Bank of San Francisco by 
CARL K. SCHICK. 


DELAWARE 


Wilmington—JOHN B. JESSUP has been 
elevated from vice president to executive 
vice president of the Equitable Trust Com- 
e pany; JAMES 
poe He W. ALLISON, 
bP vice president, 
| y asigned to 
have charge of 

trusts. Follow- 

ing assistant 

vice presidents 

advanced 

to vice presi- 

dents: GEO. 

A. ELLIOTT, 

JR.,  invest- 

ments; MAT- 

THEW F. 

JUDGE, mort- 

gages and real 

J. B. JESSUPP estate; ROB- 

ERT C. LEVIS, loans; RODMAN WARD, 

heretofore trust officer, elected vice presi- 

dent and trust officer; GEORGE R. 

DOUGHERTY, H. HOLMES SMITH and 

ROBERT B. WALLS, JR., chosen to fill 

three newly-created assistant trust officer- 

ships. JOHN L. CARNEY, JAMES T. 

CHALLENGER, JR., TRUSTON L. DAVIS, 

JR., and GEORGE M. MacLEOD elected as- 
sistant treasurers. 


FLORIDA 


Palm Beach—BERT C. TEED has been 
elected executive vice president of the First 
National Bank. 


GEORGIA 


Augusta—FERDINAND PHINIZY suc- 
ceeds the late William B. White as director 
and member of the trust committee of the 
Georgia Railroad Bank and Trust Company. 
A. W. HARPER was elected auditor. 


INDIANA 


South Bend—The First Bank & Trust 
Company announces the advancement of 
ROBERT H. ANDERSON and WILLIAM 
HEUER, JR. from second vice presidents 
to vice presidents in charge of commercial 
loans and discounts, and head of the credit 
division respectively. 


MASSACHUSETTS 


Boston—L. SUMNER PRUYNE was ad- 
vanced from assistant vice president to vice 
president of First National Bank. HOR- 
ACE M. CHADSEY, N. F. PETERSON 
and WILLIAM F. SMITH were elected as- 
sistant vice presidents. 


NEW HAMPSHIRE 


Portsmouth—CALVIN PAGE BART- 
LETT recently succeeded his father, John 
H. Bartlett, former governor of New Hamp- 
shire, as president of the Portsmouth Trust 
& Guarantee Company. Ex-Governor Bart- 
lett has been spending most of his time in 
Washington, D. C. where he has been active 
in government affairs. 


NEW JERSEY 


Trenton—ALFRED A. FRASER III has 
joined the Trenton Banking Company in the 
capacity of assistant vice president in the 
trust department in charge of estate plan- 
ning and supervision. 


NEW YORK 


Cooperstown—NEWTON D. GILMORE 
has resigned as cashier and trust officer of 
the First National Bank of this city to enter 
the security business. He has been con- 
nected with the bank since 1911. 


Ithaca—RALPH W. MUNGLE was ele- 
vated from cashier to vice president of the 
First National Bank; SEVILLE S. REU- 
LEIN from assistant cashier and assistant 
trust officer to cashier. 


New York—EDGAR C. GEIGER, former 
assistant secretary of the Bank of New 
York, has been appointed trust officer of 
that institution. 
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New York—Guaranty Trust Company of 
New York announces the appointment of 
GEORGE D. BURROWS as a second vice 
president. Mr. Burrows was formerly an 
Assistant Treasurer. 


New York—President Harry E. Ward of 
Irving Trust Company has announced the 
promotion of JOSEPH S. MOSS, JR., from 
assistant vice president to vice president. 


Rochester—ALEXANDER T. SIMPSON 
has resigned as president of the Genesee 
Valley Trust Company. He will continue 
as honorary chairman and a member of the 
executive and trust committees. FRANK 
S. THOMAS, executive vice president was 
elected to the presidency. JOHN W. GAR- 
DINE was elected executive vice president, 
and ROBERT C. TAIT, assistant trust of- 
ficer, was promoted to a vice presidency. 


Syracuse—NEWELL E. HAWKINS, audi- 
tor of the Lincoln National Bank and Trust 
Company, has been appointed an assistant 
national bank examiner to be attached to 
the New York City office. 


Yonkers—JOHN HOWARD, JR. was 
elected second vice president of the Yonkers 
National Bank & Trust Company. His 
former post of cashier was filled by THO- 


MAS KENNEDY. Charles Strenz, to whose 
post Mr. Howard was elected, is now treas- 
urer of the Todd Galveston Dry Docks Co. 
He will continue as part time vice president 
and director of the bank. 


OHIO 


Cincinnati—C. M. BOOKMAN was chosen 
vice president of the Guardian Trust and 
Savings Bank to succeed Robert A. Cline. 
RUDOLPH RUZICKA and HAROLD 
LeBLOND are treasurer and secretary re- 
spectively. 


Cleveland—RICHARD C. HUELSMAN 
was appointed comptroller of the Central 
National Bank, having resigned as vice 
president of the Rudolph Wurlitzer Co. of 
Cincinnati to accept that post. He was 
formerly comptroller of the Fifth Third Un- 
ion Trust Co. of that city. 


OREGON 


Portland—FRANK HOLMES, JR., here- 
tofore assistant manager of the Klamath 
Falls branch, United States National Bank 
of Portland, has been appointed manager of 
the Grants Pass branch, to succeed T. P. 
CRAMER, JR., who retired from banking 
to accept an appointment as Business Man- 
ager of Oregon State College and assistant 
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comptroller of the State System of Higher 
Education. 


PENNSYLVANIA 


Butler—J. B. GRIEVES, former cashier 
of the National Bank of Union City, has 
assumed his new position as vice president 
of the Butler Savings & Trust Company. 
He has been in the banking business for the 
past twenty years, starting his career with 
the Canadian Bank of Commerce at London, 
Ontario. 


Connellsville—E. J. DEHNE was named 
cashier of the National Bank & Trust Com- 
pany to succeed Paul O. Malone. For the 
past six years Mr. Dehne has been connect- 
ed with the liquidation division of the Of- 
fice of the Comptroller of Currency. 


Johnstown—GEORGE C. RUTLEDGE, 
secretary and treasurer of Johnstown Bank 
and Trust Company has been elected pres- 
ident; FRANK G. MATTERN advanced 
from assistant secretary to secretary; 
HERMAN C. RIBLETT from assistant 
treasurer to treasurer. 


Philadelphia—C. A. GRISCOM, 3d, was 
chosen assistant vice president of the Land 
Title Bank & Trust Company. He was 
formerly vice president and director of Cas- 
satt & Company, stock exchange house of 
this city. 


PIERCE MECUTCHEN was named vice 
president in charge of the title department; 
LAWRENCE R. ZERFING advanced from 
assistant title officer to title officer. T. 
IRVING HOWE was appointed assistant 
real estate officer. 


Philadelphia—GEORGE W. BROWN, JR., 
was elected assistant vice president of the 
Pennsylvania Company for Insurances, etc. 
He was formerly president of the Integrity 
Trust Company, now closed. 


Philadelphia—The Tradesmens National 
Bank and Trust Company has announced 
the promotion of JOHN H. QUAIL, from 
assistant vice president to vice president, 
and .the appointment of HAROLD S&S 
O’BRIAN and JAMES M. LARGE, formerly 
assistant cashiers,.as vice presidents. 


WASHINGTON 


Seattle—G. S. ROBINSON, heretofore 
secretary of the Washington Bankers As- 
sociation, will join the Pacific National 
Bank July 1 in handling public relations 
and new business contacts. 





Trust Institution Briefs 


San Francisco, Cal.—Because of unset- 
tled international conditions the Bank of 
America decided it was not an opportune 
time to make a public offering of the 
$30,000,000 issue of new stock as originally 
planned. However, arrangements are be- 
ing made which will enable the bank to 
carry out its capital expansion program 
with the help of the Reconstruction Finance 
Corporation. 


Bridgeport, Conn.—The 135-year-old Na- 
tional Bank and Trust Company, Bridge- 
port’s oldest bank, will open a branch in 
Fairfield on September 15, according to an 
announcement made by Lewis A. Shea, vice 
president. 


The Connecticut State Bankers Associa- 
tion elected as president, Eugene G. Black- 
ford, a former New York City banker and 
since 1934 president of the Greenwich 
Trust Company, at its annual meeting. He 
is prominently known throughout the state 
for the activities of his bank especially in 
attracting new residents to Greenwich and 
new industries to Connecticut. While vice 
president of the Brooklyn Trust Co. in New 
York, he was co-author, in 1933, of the 
standard book “Wills, Executors and 
Trustees.” 


Washington, D. C.—T. Stanley Holland, 
trust officer, American Security & Trust 
Company, has been elected first vice pres- 
ident of the District of Columbia Bankers 
Association. 
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Washington, D. C.—Mrs. Helena D. 
Reed, assistant trust officer of the Lincoln 
National Bank, recently presided at the 
spring dinner meeting of the Women’s Bar 
Association, of which she is president. Gil- 
bert T. Stephenson was the guest of honor 
and speaker. 


Aubrey Bedell Carter, National Bank Ex- 
aminer in charge of the Section of Trust 
Department Supervision in the Treasury 
Department at Washington, D. C., has been 
designated National Bank Trust Examiner 
in charge of the Third Federal Reserve Dis- 
trict, to examine trust departments of Na- 
tional Banks in Pennsylvania, New Jersey, 
and Delaware. 

The fiduciaries section of the District of 
Columbia Bankers Association has com- 
pleted its twelfth year of operation. Last 
year the section represented 16 banks and 
trust companies with 74 delegates. Bernard 
L. Amiss, assistant trust officer, Washing- 
ton Loan and Trust Company is its chair- 
man, Other officers are Harold A. Kertz,. 
assistant trust officer, National Metropol- 
itan Bank, vice chairman, and Henry K. 
Dierkoph, assistant trust officer, Riggs Na- 
tional Bank, secretary. 

Chicago, Ill_—Kenneth E. Rice, vice pres- 
ident and director of the Chicago Title and 
Trust Company, became president of the 
Union League Club of Chicago at the club’s 
annual meeting May 28. 

Lexington, Ky.—This year marked the 
seventy-fifth anniversary of the First Na- 
tional Bank and Trust Company, central 
Kentucky’s oldest bank. 


The Trust Department of the Trust Company of Georgia, Atlanta, continuing a 
program of expansion over the past few years ,recently completed modern, attractive 
quarters for its trust officers. The above photograph shows the several private 
offices, steel desks and other new equipment. 
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Concord, N. H.—At the meeting of the 
New Hampshire Bankers Assn., the follow- 
ing were elected to the Trust Committee for 
the ensuing year. Chairman, Benjamin W. 
Couch, trust officer, Mechanicks National 
Bank of Concord; Samuel K. Bell, trust of- 
ficer, Merchants National Bank, Manchester 
and Eugene W. Leslie, trust officer, Nashua 
Trust Company, Nashua. 


New York, N. Y.—The Commercial Na- 
tional Bank and Trust Company has moved 
its banking office from 56 Wall Street to 46 
Wall Street. 


Utica, N. Y.—The First Bank and Trust 
Company of Utica is the name of the new 
bank which will be formed here to take 
over the assets of the First Citizens Bank 
and Trust Company. $18,300,000 was ad- 
vanced the new institution by the Federal 
Deposit Insurance Corporation and the Re- 
construction Finance Corporation. 


Raleigh, N. C.—The Trust Division of the 
North Carolina Bankers Association elect- 
ed T. G.. Chapman, First-Citizens Bank and 
Trust Company, chairman. 


Cincinnati, O—The Cincinnati Corpo- 
rate Fiduciaries Association, has elected 
the following officers for the ensuing 
year. President, Edward W. Nippert, as- 
sistant trust officer, The Fifth Third Union 
Trust Company; vice president, Robert J. 
Ott, vice president and trust officer, Atlas 
National Bank; secretary and treasurer, 
John A. Reid, vice president, First National 
Bank of Cincinnati. 


Tulsa, Okla.—R. C. Millen, assistant trust 
officer, The First National Bank & Trust 
Co., was elected president of the Oklahoma 
Trust Company Association at its annual 
meeting. Gilbert T. Stephenson, director of 
trust research, American Bankers Associa- 
tion, conducted a forum session. Other of- 
ficers elected were W. D. Boggs, Oklahoma 
City, first vice president; second vice pres- 
ident, Richard A. Coleman, Shawnee; treas- 
urer-assistant secretary, C. P. Wright, Ok- 
lahoma City; secretary E. P. Gum, Okla- 
homa City. 


Reading, Pa.—City Bank and Trust Com- 
pany, according to its president J. J. Beaver, 
plans construction of a modern new bank- 
ing structure in Reading this summer. 


Toronto, Canada—Robert P. Baker, in- 
vestment executive of Huron and Erie 
Mortgage Corporation and of Canada Trust 
Company, has been elected president of the 
Trust Companies Association of Ontario. 
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Convention Cooperating Committee 


Edgar W. Freeman, vice president and 
trust officer, Corn Exchange National Bank 
and Trust Company, Philadelphia, and 
president of the Corporate Fiduciaries As- 
sociation of that city, has announced the 
appointment of a Committee on Cooperation 
and Public Relations, to cooperate with the 
national conventions which will be held in 
Philadelphia and vicinity this fall, particu- 
larly American Bar, American Bankers and 
Life Underwriters. The work of these 
conventions is of wide interest to the asso- 
ciation by reason of the creation as well 
as the conservation of wealth which con- 
stantly passes under their management by 
various instruments upon behalf of testators 
and donors. Robert A. Wilson, trust of- 
ficer, Pennsylvania Company for Insur- 
ances, etc., is chairman of the committee. 


a, 


Obituaries 


WILLIAM B. CARDOZO, director and 
senior vice-president of City Bank Farmers 
Trust Company, New York City, died June 
3 at the age of seventy-five, after a pro- 
tracted illness. He joined the trust com- 
pany, then the Farmer’s Loan and Trust 
Company, in 1881, at the age of sixteen. He 
became a leading authority on real estate 
and trust administration. Mr. Cardozo was 
first cousin to the late Benjamin Cardozo, 
Associate Justice of the United States 
Supreme Court. 


THOMAS M. GODWIN, trust officer of 
the City Bank Farmers Trust Company of 
New York City, died at the age of fifty- 
seven at the Orange Memorial Hospital, 
Orange, New Jersey. He had been asso- 
ciated with that institution for forty years. 


SAMUEL G. BUCKNER, vice president 
and trust officer of the First National Bank 
& Trust Company of Grand Rapids, Mich- 
igan, died on April 25. As an executive 
of an insurance company he came to Grand 
Rapids 13 years ago. He was instrumental 
in establishing the Grand Rapids Furniture 
museum, now world famous. 


CHARLES NEILSON STEVENS, chair- 
man of the First National Bank and Trust 
Company of Evansville, Indiana, passed 
away after an illness of two years. One of 
the organizers of the City National Bank, 
he was its president from 1919 to 1933, 
when reorganization resulted in establish- 
ment of First National. 





Current Crust and Probate Literature 
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Excerpts from Selected Article 


TAX COMPUTATION IN AN ES- 
TATE WITH A CHARITABLE 
REMAINDER 


ELLEN L. EASTMAN, Certified Public Account- 
ant with Hawkins, Delafield & Longfellow, At- 
torneys, New York. Journal of Accountancy, 
March 1940. 


Y listing all of the known factors and 
all of those to be determined, it is 
usually obvious that some of the unknown 
items can be computed from the known 
factors. Ordinarily this analysis shows 
that if one additional factor were known, 
all of the other unknowns could be deter- 
mined. This is true of the problem of com- 
puting taxes in an estate with a charitable 
remainder. 

In the problem under discussion the one 
unknown is the net taxable estate before 
exemptions. Knowing this, all other un- 
known factors can be computed. Therefore, 
if x is used as the net taxable estate before 
exemptions an equation can be stated and 
the solution is simple. 

The highest bracket into which the tax- 
able estate will fall must be estimated. If 
the amount is very close to a change in 
brackets, the first guess may be wrong but 
the second one must be right. 


Illustrative Problem 


John Doe died a resident of the State 
of New York. His will provided that after 
payment of debts, funeral expenses, and ad- 
ministration expenses, legacies amounting 
to $75,000 be paid to various friends. The 
residuary. estate was bequeathed to X.Y.Z. 
Trust Company in trust to pay the income 
to the decedent’s aunt for her life and on 
her death to pay the principal to A.B.C. 
College. The net estate after payment of 
funeral expenses, debts, and adminstration 
expenses was $500,000. 


The aunt was fifty years old on the date 
of the decedent’s death. The present worth 
of a payment of one dollar at end of each 
year during the life of a person aged fifty 
is $12.47032. Therefore the part of that 
amount representing interest or the pay- 
ment to the life tenant is 4 per cent of that 
amount, or $.49881. : 

No exemption is allowable for New York 
taxes in respect to any of the beneficiaries. 


Solution 


Estimate the highest bracket into which 
the net taxable estate will fall, as follows: 
Net estate 
Legacies 

Balance $425,000 


approximately $210,000 
Add legacies 


$285,000 
Tax (from tables) 40,000 


Estimated taxable remainder $325,000 


Since the rate for New York State 
changes at $300,000 and the federal bracket 
including this figure is from $200,000 to 
$400,000 there is difference enough to as- 
sure us that the tax will fall within these 
brackets. 


Computation 
New York Tax 
Let « = the net estate before exemption 
Then .04 (x — 300,000) + 5,500 = New 
York estate tax 
Simplify .04 « — 6,500 = New York estate 
tax 
Federal Tax 
1926 rates 
* — 100,00 = Net taxable estate after 
exemption 
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04 [({x — 100,000) — 200,000] + 4,500 
= 1026 tax 
Simplify 
.04 x — 7,500 = 1926 tax 
.80 (.04 x — 7,500) = amount deductible 
from 1932 tax 


Simplify 
.032 « — 6,000 = amount deductible from 
1932 tax 
1932 tax x — 40,000 = Net taxable estate 
after exemption 
.20 [(2 — 40,000) — 200,000] + 26,600 
= 1932 tax 
Simplify 
.20 « — 21,400 = 1932 tax 
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(.20 « — 21,400) — (.0382 «a — 6,000) 
= Net federal tax 
Simplify .168 « — 15,400 = Net federal tax 
Equation (.04 « — 6,500) + (.168 « — 
15,400) + 75,000 = Taxes and legacies 
Simplify .208 « + 53,100 = Taxes and 
legacies 
Equation .49881 [500,000 — (.208 « + 
53,100)] + (.208 x + 53,100) = x 
Simplify .89575248 « = 276,018.19 
Solve x = 308,141.14 


If the solution shows x to be an amount 
falling in a bracket above or below the 
estimated one, the computation has to be 
remade on that basis. 


Other Articles, Comments and Notes on Recent Berisions 


Trends in Federal Tax Procedure, by 
Frederick L. Pearce—Journal of Account- 
ancy, May. 

The Dangers of Joint Tenancy, by W. H. 
Sinclair—Barron’s, May 6. 

Construction of Gifts “To A and His 
Children” (Rule in Wild’s Case), by A. 
James Casner—Univ. of Chicago Law Rev., 
April. 

The Trust Indenture Act of 1939: Limita- 
tions on the Trustee’s Privilege of Lending 
to the Obligor—Univ. of Chicago Law Rev., 
April. 

Statute Permitting Testamentary Trus- 
tees and Other Designated Fiduciaries to 
Register Securities in the Name of a Nom- 
inee (N. Y:)—Harvard Law Rev., April. 

Limitations to the Heirs of A Settlor— 
Illinois Law Rev., March. 

Distribution of Property Devised or Con- 
veyed to One and His Children—Kentucky 
Law Journal, March. 

The New York Rule Against Perpetuities 
—Desirability of an Alternative Period of 
Years (Matter of Roe, N. Y.)—Yale Law 
Journal, April. 

Evidence of Survivorship in Common Dis- 
aster Cases, by John E. Tracy and John J. 
Adams—Michigan Law Rev., April. 

Revocation of Will by Subsequent Adop- 
tion of Child (Fulton Trust Co. v. Trow- 
bridge, Conn.)—New York Law Journal, 
April 17. 

Limitations on Testamentary Freedom in 
England, by Joseph Dainow—Cornell Law 
Quarterly, April. 

Will-Execution-Acknowledgment by Tes- 
tator (signature in first line of holographic 


will) (Barber v. Appleton, Mass.)—Cornell 
Law Quarterly, April. 


Class Gifts in Illinois, by Daniel M. 


Schuyler—lIllinois Law Rev., April. 


German Confiscations of American Secur- 
ities, by Paul L. Weiden—Contemporary 
Law Pamphlets (N. Y. U.), Series 1, No. 27. 


Executor and Trustee Work—Popple- 
stone on Apportionments, by R. C. Battams 
—The Dark Horse (Lloyd’s Bank). 

Trusts—No Contest Clause—Effect of 
Probable Cause—Contest by Beneficiary as 
Administratrix (Rossi v. Davis, Mo.) — 
Washington Univ. Law Quarterly, April. 


Taxation—Avoidance—Contemplation of 
Death (Denniston v. Commr., C. C. A. 3)— 
Georgetown Law Journal, April. 


Inheritance Taxes—Property Subject to 
Taxes (Helvering v. Hallock, U. S.)—Bos- 
ton Univ. Law Rev., April, also Harvard 
Law Rev. (March), also Virginia Law Rev., 
April; also Minnesota Law Rev., May. 


State Jurisdiction to Tax Intangibles— 
Some Modern Aspects (Curry v. McCauless, 
Graves v. Elliott, Pearson v. McGraw, etc., 
U. S.)—Texas Law Rev., April. See also 
Harvard Law Rev., April. 

Trusts—Cestui’s Interest in the Res— 
Money Obtained by Trustee for Cancella- 
tion of Lease Should be Apportioned as 
Annual Income Over Length of Unexpired 
Term (Matter of O’Keeffe, N. Y.)—Har- 
vard Law Rev., March. 


Executors and Administrators—Account- 
ing and Settlement—Statutory Commission 
for “Increment” Computed on Gross In- 
crease in Assets (Matter of Pratt, N. Y.)— 
Harvard Law Rev., March. 





New Books 


Estate Administration and Account- 
ing 


CHESTER J. DODGE and JOHN F. SULLIVAN. 
Clark, Boardman & Co., New York. 872 pp. $8.00. 


This long-awaited revision of the standard 
New York text on this subject fulfills the 
growing needs of the fiduciary and his 
lawyer for a reliable handbook in estate 
work. No less a personage than Surrogate 
Foley, in whose court Prof. Dodge has had 
sixteen years of experience, states: “it 
furnishes a practical guide to the lawyer 
for the fiduciary, not only in the legal 
phases of administration, but in the finan- 
cial operations which must be watched from 
the initiation of the estate to its final dis- 
position. .. .” 


There is, in addition to authoritative 
discussion of the procedural elements in 
estate administration, an analysis of the 
substantive law of wills and trusts. How- 
ever, it is for its practical suggestions that 
the book is most valuable. Included are a 
model form of will and an estate with com- 
plete book entries illustrating it. 

Of distinct interest is the chapter on 
principal and income containing reference 
to and discussion of the New York statute, 
recently enacted, relating to disposition of 
proceeds upon sale of foreclosed mortgages 
held in trust. This and many other features 
of the volume recommend it not only to 
local institutions, attorneys and accountants, 
but to those in other jurisdictions. 


Financial Security in a Changing 
World 


MERRYLE STANLEY RUKEYSER. Greenberg. 
272 pp. $2.50. 


This is a good book for any trust com- 
pany’s library, and for the office shelf of 
any private investor or other individual 
who has to struggle with the perhaps in- 
soluble problem of hanging on to a sizable 
chunk of invested capital and keeping it 
profitably at work. Don’t be misled by Mr. 
Rukeyser’s informal, almost breezy man- 
ner. This book is packed with shrewd 
observation and close reasoning, and it 
brings the matter right down to your own 
portfolio, or portfolios. 


The book is divided into three parts. 
Part I is a straightforward, compact sum- 
mary of the abnormal (perhaps “unpre-* 
cedented” would have been a more accurate, 
though more pessimistic word) conditions 
confronting the business of investment man- 
agement in the world today. Part II deals 
with “Your Personal Finances,” and Part 
III with “Managing Your Business Af- 
fairs.” And there is an ominous “Post- 
script,” “If the United States Should Enter 
the War.” Mr. Rukeyser’s viewpoint 
throughout is that ofthe shrewd, conserva- 
tive and indeed slightly hard-boiled Wall 
Street veteran. If the battle of the private 
capitalist has become a rear-guard action, 
he plainly doesn’t consider the cause entire- 
ly lost. 


Gne Booklet Shelf 


Minimizing Taxes—This quarterly tax 
letter, available for exclusive distribution 
by banks and trust companies in their re- 
spective communities, points out the impli- 
cations of recent decisions on short term 
trusts with respect to their income tax 
liability, and offers suggestions to avoid the 
effects of the Bailey (life insurance pro- 
ceeds) case. 

Canadian Dollar—This booklet, prepared 
by J. Courtland Elliott, economist for A. E. 
Ames & Company, presents an interpreta- 
tion of Canada’s war time controls and 
conditions as they affect the American in- 
vestor. 


These booklets are offered without charge or obliga- 
tion. Write to Trusts and Estates for those desired. 


Nine Deaf Men—An 8-page booklet dis- 
cussing the market for trust new business 
and addressed primarily to trust executives 
concerned with new business promotion. 


Money Market—The object of this bulle- 
tin entitled, “How to Read the Money Mar- 
ket,” is “to furnish a brief primer of the 
New York money market and to enable the 
layman to select and correctly interpret the 
regularly published financial figures per- 
taining to the money market.” 


Estate Chart—Analyzes estate distribu- 
tion under new Illinois legislation effective 
January 1, 1940. Issued by the Continental 
Illinois National Bank & Trust Company of 
Chicago. oe 
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Fiduciary Decisions 


Distribution—Death in Common Dis- 
aster—Burden of Proof 


Iowa—Supreme Court 
In re Evans’ Estate, 291 N. W. 460 (April 2, 1940). 


Blanche Evans. and her husband, George 
Evans, perished in the same automobile ac- 
cident. There were no eye witnesses and 
the injuries each sustained were so serious 
that it was impossible for the trial court 
to determine which survived the other. 

One Mable Waite was appointed adminis- 
tratrix of the estate of the wife and Robert 
Evans administrator of the estate of George 
Evans. In her petition for letters of admin- 
istration in the Blanche Evans Estate, 
Mable Waite alleged that her intestate left 
surviving her no spouse and that personalty 
of not to exceed $5500.00 belonged to dece- 
dent. Robert Evans, administrator of the 
George Evans Estate filed a petition of in- 
tervention in the Blanche Evans Estate, 
denying that Blanche Evans left surviving 
her no spouse and the claims of heirship as- 
serted by brothers and sisters of Blanche 
Evans. The brothers and sisters of Blanche 
Evans filed an answer to the petition of in- 
tervention, asserting that they were the sole 
heirs and beneficiaries of her estate. 

The trial court, being unable to come to 
any conclusion as to which spouse survived 
the other, directed that the estate be dis- 
tributed to Robert Evans, administrator of 
the George Evans estate. Mable Waite, ad- 
ministratrix, appealed from this decree. 

HELD: (1) Because it is impossible to 
reach any conclusion on the basis of evi- 
dence introduced as to which spouse sur- 
vived the other, the principal issue on ap- 
peal is the question upon whom lies the bur- 
den of proof. And in this case the party 
having the burden of proving a particular 
order of death must fail. 

(2) There is no common law presump- 
tion as to the order of death in a common 
disaster. 

(3) It is incumbent upon a person claim- 
ing as an heir to establish that the intes- 
tate is dead, that he is so related to him 


as to be his heir or next of kin, and that 
there are no other persons entitled to take 
in preference to them. 

(4) The brothers and sisters of Blanche 
Evans were under the burden of negativing 
the existence of persons entitled to take in 
preference to them; in other words, remote 
takers, in order to inherit, have the burden 
of proving the non-existence of others who 
would be entitled to a prior right. Having 
failed in this burden, the brothers and sis- 
ters of Blanche Evans were not entitled to 
a decree awarding her estate to them. 

a 


Distribution—In Cash or in Securities 
—Single or Multiple Trusts 


Wisconsin—Supreme Court 


Will of Manegold, 291 N. W. 753; decided May 7, 
1940. 


Testator, who died in 1928, provided in his 
will that his executors should pay to a trus- 
tee the sum of $1000 per year for five years 
for each grandchild or greatgrandchild of 
the testator living at the time of his death; 
that the trustee should invest “all the said 
trust estate” and pay the income of “the 
respective shares” to the beneficiaries until 
they respectively reached the age of 30, at 
which time “the principal and remaining 
income of the beneficiary’s trust estate shall 
be distributed and paid to such beneficiary.” 
The trustee received $5000 apiece for eight 
beneficiaries during the five-year period 
specified in the will, and it invested the 
$40,000 as a whole in bonds and mortgages. 

In 1934, when the first beneficiary 
reached the age of 30, the trustee paid her 
about $5200 in cash, which was % of the 
value of all the securities in the trust, tak- 
ing the mortgages at par plus accrued in- 
terest. Two of the mortgages, aggregating 
$8000, were at that time somewhat in de- 
fault. In order to make such payment the 
trustee sold certain government bonds 
owned by the trust. By the time the next 
two beneficiaries reached the age of 30, in 
1937 and 1938, the trustee had converted 
the entire trust estate into government 
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bonds with the exception of the two default- 
ed mortgages (which had by that time been 
foreclosed), and it tendered to each of these 
beneficiaries 1/7 of the bonds plus a 1/7 
interest in the two foreclosed mortgages. 
The two beneficiaries demanded that they 
be paid in cash, the same as the beneficiary 
who was paid out in 1934. 

The beneficiaries contended that the will 
not only required that they be paid in cash, 
but that it created a separate trust for each 
beneficiary and they could not be compelled 
to accept undivided interests in mortgages 
purchased by the trustee on the theory of a 
single trust. 

HELD: (1) The will created only a sin- 
gle trust, as is evidenced by the testator’s 
use of the words “the said trust estate” and 
“the respective shares.” Hence it was 
proper for the trustee to invest the whole 
trust estate as a unit. 

(2) The trustee was not required, under 
the will, to pay the beneficiaries in cash 
upon reaching the age of 30. The direction 
to invest the estate and pay its income to 
the beneficiaries, negatives the idea that 
the estate was to be held in the form of 
cash, and the trustee was under no duty to 
guarantee the continuing value or liquidity 
of its investments made with due prudence. 
Thus each beneficiary must accept his 
aliquot share of those investments which 
could not be reduced to cash. That the tes- 
tator contemplated distribution of the in- 
vestments in kind is further shown by his 
direction that the “principal and remaining 
income” be “distributed and paid” to the 
beneficiaries upon reaching the age of 30, 
the word “distributed” being referable to 
the principal and the word “paid” to the 
income. 

(3) The trial court erred, however, in al- 
lowing the trustee an attorney fee out of 
the trust estate, since the trustee was not 
wholly successful in sustaining its account. 
The allowance of attorney fees in a contest 
upon an account is governed by Section 
324.13, Wisconsin Statutes, which permits 
the allowance of such a fee only to the 
“successful” contestant. 


——— 


Griggs Case Affirmed 


The New Jersey Court of Errors and Ap- 
peals has affirmed the ruling of Vice-Ordin- 
ary Lewis in In re Griggs holding that 
the Paterson National Bank should not 
be surcharged for the diminution in value 
of a trust fund established by former Gov- 


ernor John W. Griggs. (See March 1939 
Trusts and Estates, page 401.) 
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Distribution — Is Appointment of 
Spouse As Executor “A Pecuniary 
Provision” Requiring Spouse to 
Elect Against Will?—Creditors of 
Executor Can Reach His Interest 


Indiana—Appellate Court 


Watson et al. v. Roberts et al., 26 N. E. (2d) 75 
(March 27, 1940). 


Merle L. Raymer died the owner of cer- 
tain real estate and in her will she ap- 
pointed her huband, John T. Raymer, her 
executor, but devised all of her real estate 
and other property to her children and made 
no devise or legacy in favor of her said hus- 
band. John T. Raymer qualified as executor 
and he did not elect to take his statutory 
interest under the laws of descent of the 
State of Indiana and reject the will. Prior 
to the death of Merle L. Raymer, one of the 
appellants, John T. Gwinn, obtained a judg- 
ment against John T. Raymer and after the 
death of Merle L. Raymer, sought to levy 
execution thereon against one-third of the 
real estate of which Merle L. Raymer died 
the owner, which real estate said Gwinn 
asserted had descended under the laws of 
the State of Indiana to John T. Raymer as 
the widower of Merle L. Raymer. The chil- 
dren of Merle L. Raymer, who were the de- 
visees under her will, brought an action to 
enjoin said Gwinn and the sheriff of Han- 
cock County, Indiana from levying execution 
on said real estate. The lower court sus- 
tained a demurrer of the plaintiffs in the 
injunction action to an answer filed by 
Gwinn and the sheriff. 


HELD: Reversed. The sole question be- 
fore the court was whether the appointment 
of John T. Raymer, the husband, as executor 
of the will of Merle L. Raymer, the de- 
ceased wife, and his acting as such executor, 
constituted “a pecuniary or other provision” 
made in the wife’s will for the husband, so 
that his failure to reject the provision of 
the will appointing him executor prevented 
him from inheriting one-third of the wife’s 
real estate under the laws of descent of the 
State of Indiana. The statute involved is 
section 6-2333 Burns Ind. Stat. Anno., which 
provides as follows: 


‘‘Whenever any personal or real property be be- 
queathed or devised to any husband, or a pe- 
cuniary or other provision be made for him in 
the will of his late wife, such husband shall take 
under such will of his late wife, and he shall 
receive nothing from his wife’s estate by reason 
of any law of descent of the state of Indiana, un- 
less otherwise expressly provided in said will, 
unless he shall make his election to retain the 
rights in his wife’s estate given to him under the 





laws of the state of Indiana, which election shall 
be made in the manner hereinafter provided.” 


The court stated that the provision in the 
wife’s will appointing John T. Raymer as 
the executor thereof is not “pecuniary or 
other provision” for the husband, and that 
therefore the statute did not apply and did 
not require an election on the part of the 
husband in order that he might inherit un- 
der the laws of descent of the State of In- 
diana; therefore an election not having been 
required, the husband inherited one-third of 
his wife’s real estate and that the same was 
subject to execution. 


———0 


Distribution—Is a Husband Who is 
Also a Cousin a Relation Within the 
Meaning of the Statute as to 
Lapsed Legacies ? 


Massachusetts—Supreme Judicial Court 


State Street Trust Company v. White, 1940 A.S. 
635; March 28, 1940. 


A husband made a will leaving every- 
thing to his wife, and she made one leaving 
everything to him. Each will expressly 
omitted the children. The wife had two 
children by a former husband, from whom 
she had been divorced in North Dakota. 


By the second husband she had one child, 
and they adopted one of the other children. 
The second husband was a cousin of the 


wife. The first husband died in 1914, the 
second in 1934, and the testatrix in 1937. 
The judge found that the divorce and re- 
marriage were valid, and the court did not 
disturb the finding. The question was 
whether G. L. 191, § 22 as to lapsed lega- 
cies applied to a case like this where the 
husband was also a blood relative. 


HELD: The statute as to lapsed legacies 
does not apply where a different provision 
is manifested by will. In this case the tes- 
tatrix referred to her husband as such, not 
as a cousin, and the provision omitting all 
her children in the confidence that they 
would all be provided for precludes the in- 
tention that he should take as her cousin, 
in which event only one of her three chil- 
dren would inherit as his “issue.” Hence 
the estate should be distributed among all 
the issue of the testatrix as intestate prop- 
erty. 

ee () 

Joseph C. Moser, vice president and trust 
officer of the Marshall and Ilsley Bank, 
Milwaukee, Wisconsin, recently addressed 
the Milwaukee control of the Controllers’ 
Institute of America, on “Wills, Trusts and 
Estates.” 


675 


Distribution—Pro Tanto Application 
of Legacy to Amount Claimed for 
Services 


Minnesota—Supreme Court 


In re Estate of May Cooke, Deceased; Kalscheuer 
v. Estate of May Cooke, et al., and Sidmore v. 
Claude H. Allen, Executor u/w of May Cooke, 
Deceased ; decided May 10, 1940. 


In two separate cases, claimants alleged 
that they were entitled to compensation 
for services rendered to decedent and her 
husband in excess of the amounts of legacies 
left to claimants. In each instance, the 
court found that the parties agreed that 
claimants’ services were to be compensated 
for by testamentary dispositions. 


In the Kalscheuer opinion, the court stat- 
ed: 


"This raises a question not heretofore passed 
upon in this state by this court, namely, whether 
under such circumstances the so-called pro tanto 
rule should be applied. That rule is to the effect 
that where services are rendered upon the under- 
standing that they are to be compensated for by 
testamentary disposition, the value of a legacy, 
unless otherwise stated in the will, shall be ap- 
plied upon the reasonable value of such services 
either in full satisfaction or pro tanto as the case 
may be. 

“‘We think the rule is a just one and adopt it.” 


In each case the court considered the 
facts and decided that no verdict could be 
sustained in excess of the amount of the 
legacy. 

a 


Distribution—Spendthrift Trust Doc- 
trine Not Applicable to Legal Life 
Estate with Spendthrift Clause 


Tennessee—Supreme Court 


Sternberger v. Glenn, 137 S. W. (2d) 269 (March 
2, 1940). 


This was a suit by the creditors of H. B. 
Glenn to subject his life interest in certain 
real estate to the satisfaction of their 
claims. Glenn contended that the property 
had been devised to him by a will which 
created a spendthrift trust and that he had 
no interest in the property which was sub- 
ject to sale under execution. 

Item Eleventh of the will reads in part as 
follows: 


“T hereby give, grant, and devise unto my son, 
Hugh B. Glenn, for and during the term of his 
natural life only .. .”” (200 acres of land) “But 
this devise . . . is made solely upon the condition, 
restriction and limitation that he shall not have 
the power to sell, alien, transfer, pledge, mort- 
gage, or otherwise encumber said tract of land, 
or any income, rent or other revenue derived there- 
from and the power so to do is hereby reserved, 
withheld and withdrawn from and denied to him.” 
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Glenn was appointed executor under the 
will. 

HELD: The will created no spendthrift 
trust and the life interest held by Glenn 
was subject to the claims of his creditors. 
The Court recognized the rule announced 
in White v. O’Bryan, 148 Tenn. 18, that 
“when an active trust is created by some 
person other than the beneficiary and is 
declared by will duly recorded or deed duly 
registered, a Court of Equity has no power 
or jurisdiction to subject the interest of the 
beneficiary.” But, the Court went on, 


“The words of the statute ‘held in trust for 
him’ are not without significance. A fundamental 
predicate for the application of this statute is 
that there shall be (1) a trust, and (2) an active 
trust. We fail to find either.” 

“Counsel cite us to no decision applying the 
‘spendthrift trust’ doctrine to a case on its facts 
like that before us, and holding that the mere 
incorporation of words of restriction of the power 
of alienation in a devise of an estate for life 
operate to create a spendthrift trust,—and we 
know of none. . the ‘spendthrift trust’ doc- 
trine will not be extended to apply when the in- 
strument creating the property rights fails to (1) 
create a trust in unmistakable terms, and (2) 
provide for a trustee.” 


a 

Individual & Corporate Fiduciary — 
Attempt to Surcharge All Trustees, 
But Which Is in Effect an Attack 


Only Against the Corporate Trus- 
tee, Will Be Carefully Scrutinized 


New York—-Surr. Ct., 
Matter of Wechsler, 


N. Y. County 
18 N. Y. Supp. (2d) 934. 


The trustees appointed by the testator 
were his widow, his brother and a corporate 
trustee. A daughter of the testator sought 
to surcharge the trustees for alleged im- 
proper retention of realty and, if she had 
succeeded, there would have been a sur- 
charge of approximately $300,000, if not 
more. The widow was a woman of business 
experience; the testator’s brother was an 
attorney and a specialist in real estate 
matters. 

The Surrogate found that the objectant 
had acquiesced in the retention of the realty 
and that, in any event, there was no evi- 
dence to sustain charges of negligence 
against any of the trustees. The Surro- 
gate observed that the objectant’s attacks, 
although made upon all the trustees, were 
primarily directed at the corporate trustee, 
who was the only trustee who could respond 
in money damages, and that such situation 
(although it could not relieve the corporate 
trustee if it had been at fault) required the 
court to be extremely vigilant in scrutin- 
izing the claims of the objectant. 
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Investment Powers—What Are “In- 
terest Bearing Securities’”—Ap- 
proval of Court—When Does In- 
come Begin 


Oregon—Supreme Court 
Kinney et al. v. Uglow et al., 99 P. 2d, 1006. 


The fact that testator devised residue of 
estate to trustee, with direction to pay in- 
come to designated beneficiaries, did not al- 
ter general rule that such income shall ac- 
crue to beneficiaries as of date of testator’s 
death rather than date of delivery of his es- 
tate to trustee. 

Testamentary direction that surplus in- 
come be added to principal and reinvested in 
some safe, interest-bearing securities ap- 
proved by court having jurisdiction thereof, 
required that not only surplus income but 
also principal of trust estate be invested by 
testamentary trustee in safe, interest-bear- 
ing securities. 

Generally, when testamentary trustee in 
good faith applies to court having jurisdic- 
tion over trust for instructions as to mak- 
ing investments within contemplation of 
trust instrument, and in so doing makes full 
disclosure of all pertinent facts within his 
knowledge, acquired after reasonably dili- 
gent investigation, he will be protected 
against liability in following advice of the 
court. 


“Shares of stock” in a corporation are 
not “interest-bearing securities” within tes- 
tamentary direction that trustee invest 
funds in “interest-bearing securities” and 
hence court on petition presented to it by 
trustee had no authority to permit trustee 
to make purchase of stock. 

Where will required investment of funds 
in “interest-bearing securities”, trustee 
who without applying for construction of 
the will, or for permission to make invest- 
ments other than those specified in will, pro- 
cured ex parte order authorizing invest- 
ment in corporate stock, was liable for 
amount invested in such stock and his ac- 
count would be surcharged with amount paid 
therefor with interest thereon from respec- 
tive dates of purchase less amount he had 
received as returns from stock prior to in- 
solvency of corporations. 


First mortgage bonds were “interest- 
bearing securities” within contemplation of 
will requiring investment of funds by trus- 
tee in “interest bearing securities” and 
where such bonds were purchased by trus- 
tee acting in good faith pursuant to court 
order, trustee’s account would not be sur- 
charged with amount thus invested. 





Testamentary trustee who did all that he 
could to sell stock owned by testator before 
his death but was unable to do so in ab- 
sence of market therefor, was not negligent 
so as to require that his account be sur- 
charged for failure to dispose of stock and 
invest proceeds in interest-bearing securi- 
ties. 

J 
Investments— Administrator or Guar- 
dian Chargeable with Interest at 

Highest Rate on Deposits Belonging 

to Estate to the Credit of Itself as 

Administrator or Guardian 


North Carolina—Supreme Court 
Rose v. Bank, 217 N. C., 600 (filed May 22, 1940). 


A bank chartered to act as a fiduciary 
and to conduct a commercial banking busi- 
ness qualified as administrator of an es- 
tate and also as guardian for one of the 
beneficiaries of the estate, who was a minor. 
In its capacity as guardian, funds belonging 
to its ward were collected and deposited by 
the bank with itself to the credit of itself 
as guardian. Such deposit was retained on 
account of the inability of the guardian to 
make satisfactory investment of the deposit. 

During the time the deposit was carried 
by the bank, it paid interest to itself as 
guardian thereon at the rate of four per 
cent. In a suit by the ward against the 
guardian for an accounting, it was 


HELD: The guardian is liable for the 
difference between the interest of four per 
cent paid by the bank and the highest legal 
rate of interest of six per cent. The court 
pointed out that where a bank is authorized 
by its charter to act as guardian it owes the 
same duty to its ward as an individual 
would owe to keep the ward’s funds separ- 
ate from other funds of the guardian, and 
to invest the same as the law applicable to 
investments requires, and where funds of 
the ward are accepted by the bank in its 
banking department and commingled by it 
with its general deposit funds it violates 
its fiduciary duties as guardian and is liable 
to the ward for loss occasioned thereby. 
Where a guardian uses funds of its ward 
in its own business it is chargeable with 
the highest rate of interest. 


— $$ 
Reiner Case Reversed 


The New Jersey Court of Errors and 
Appeals has reversed the decision of the 
Chancery Court in Reiner v. Fidelity Union 
Trust Co., reported in our October 1939 is- 
sue, page 467. 
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Powers — Limitations — Direction in 
Will to Establish a Trust for the 
Erection of a Monument to the Tes- 
tatrix Invalid 


Illinois—Appellate Court 


Kingsley v. Montrose Cemetery Company, 304 IIl. 
App. 273. 


Testatrix gave the residue of her estate 
to a trustee to erect a monument on her 
cemetery lot. It was contended that the 
trust was void because there was no bene- 
ficiary, and that the subject matter of said 
provision pertains to an expenditure for fun- 
eral expenses, ordinarily the duties of an 
executor or administrator, and as such a 
provision it is valid, but though it names a 
trustee, said provision failed to establish a 
valid trust. The cemetery company al- 
leged that it was an indirect beneficiary and 
that the erection of the monument would 
result in indirect benefits to it. 


HELD: The cemetery company was not 
a beneficiary. No valid trust was created, 
since there was no beneficiary, which is one 
of the essential elements of a trust. Such 
a provision is valid as a provision for part 
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of decedent’s funeral expenses, and the 

duties are those of an ordinary executor. 
Since the testatrix failed to establish a 

valid trust, the directions contained therein 

were properly cognizable by the Probate 

Court in its administration of her estate. 

ee 

Powers — Limitations — Modification 
or Termination of Trust—Necessity 
of Joining all Parties Interested 


Pennsylvania—Supreme Court 


In re Trust Estate of John W. Donnan, May 6, 
1940. Appeal from Orphans’ Court of Washing- 
ton County. 


Settlor created in 1911 a deed of trust 
containing no power of revocation or amend- 
ment. Under its terms the wife and chil- 
dren of one of his sons, the life tenants, 
would have had a substantial interest on 
the death of such son. Without the joinder 
or consent of such wife and children the 
terms of the deed were later amended in a 
manner which destroyed their interests in 
remainder. 

HELD: “The mere omission from that 
deed of a power to revoke would not ordin- 
arily prevent a termination by the agree- 
ment of all possible interests in the trust. 


The general rule has been stated to be that 
‘although the trust may not have ceased 


by expiration of time ... yet, if all the 
parties who are or who may be interested 
in the trust property are in existence and 
are sui juris, and if they all consent and 
agree thereto, courts of equity may decree 
the termination of the trust.’ 

“If, then, a case is presented in which 
the court would decree the termination of a 
trust, all parties may agree to do so. But, 
as was said in Johnson v. Provident Tr. Co. 
of Phila., 280 Pa. 255, 259, 124 A. 436, 
‘The requisite consent of “all who are or 
may be interested,” can only mean that 
their combined interests must be equivalent 
to an absolute title which cannot be defeat- 
ed or divested by the happening of any 
future event.’ ” 

Then, after noting that the said wife 
and children had not been parties to the 
termination, the court reversed the court 
below which had refused their demand for 
an accounting. 

a 

ISAAC MICHAELS, retired trust officer 
of the Bankers Trust Company of New 
York, died May 19 in his seventy-first year. 
He began his banking career with the old 
Mercantile Trust Company of New York in 
1886. 
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Powers—Successor Fiduciary—Exer- 
cise of Power of Sale 


North Carolina—Supreme Court 


Trust Company v. Drug Company, 217 N. C. 502 
(Filed May 1, 1940). 


The owner of real estate died leaving a 
will which appointed Executors of the es- 
tate. The will provided as follows: 


“Said Executors, for the purpose of settling 
my estate or making the division and executing 
the trusts herein provided for, shall have the pow- 
er and are hereby authorized, as they see fit, 
without being required to obtain an order of 
Court for that purpose, to sell and convey any 
part or portion of my property or estate, real or 
personal, and receive the proceeds of such sale.” 


One of the executors having died and the 
other having been removed, the plaintiff was 
appointed Administrator cum _ testamento 
annexo. 

Under a statute in force at the time the 
will was written, it was provided that: 


“In all cases where letters of administration 
with the will annexed are granted, the will of the 
testator must be observed and performed by the 
administrator with the will annexed, both in re- 
spect to real and personal property, and an ad- 
ministrator with the will annexed has all the 
rights and powers, and is subject to the same 
duties, as if he had been named executor in the 
will.” 


The plaintiff Administrator c.t.a. entered 
into a contract with the defendant for the 
sale of a tract of real estate belonging to 
the estate. The purchaser having declined 
to accept the deed, suit was brought by the 
Administrator c.t.a. for specific perform- 
ance, which was denied by the trial court 
upon the grounds that the power of sale 
contained in the will was personal to the 
original executors and did not pass to their 
successors. 


HELD: The power of sale did pass to 
the Administrator c.t.a. and specific per- 
formance was decreed. The Supreme Court 
pointed out that the power of sale, in the 
event of the death or removal of the execu- 
tor named in the will, passes to and is ex- 
ercisable by the administrator with the will 
annexed unless it clearly appears that the 
executor named is made the donee of a 
special trust, given by reason only of pe- 
culiar or special confidence in him, or that 
the testator, by the language of the will, 
definitely limited the exercise of the power 
to the person named as executor. 

It was further pointed out by the court 
that although the mere appointment of a 
person as executor is evidence of confidence 





by the testator in such person and the 
granting of a power to sell real estate, in 
the discretion of such person, is further 
evidence of such confidence, such appoint- 
ment and such grant of power do not neces- 
sarily constitute such person the donee of a 
special trust and take the will from the 
operation of the general principle. 

NOTE: In this connection, see, “Legal 
Problems of Successor Trusteeship” by Her- 
bert M. Lautmann, and “Legislation for 
Clarifying Devolution of Powers” by Irving 
E. Carlyle, appearing in August 1938 Trust 
Companies. 

a 


Powers—Successor Fiduciary—Right 
of Administrator to Object to Ac- 
count of Administration Previously 
Removed—Collateral Attack of Ap- 
pointment 


Arizona—Supreme Court 
Barth v. Platt, et al., 100 Pac. 2nd 589, March 
25, 1940. 


Appellant was appointed Special Admin- 
istrator and later regular Administrator of 
an Arizona intestate’s estate. His letters 
were revoked by order of the court upon 
petition of appellee who was appointed and 
qualified as Administrator. This is an ap- 
peal from the order revoking letters of ap- 
pellant and appointing appellee. Outgoing 
Administrator filed his final account and 
report, and appellee, together with certain 
claimants to the estate, filed exceptions to 
the account. 

The question is: Did appellee have any 
right to object to account of outgoing Ad- 
ministrator and further, is appointment of 
appellee subject to collateral attack. 

HELD: (1) Letters having been re- 
voked during the course of administration 
on the grounds of mismanagement, the duty 
devolved upon the successor Administrator 
as a party interested in the estate within 
the meaning of the statute to object to ac- 
count. 

(2) Outgoing Administrator cannot col- 
laterally attack proceeding on filing his final 
account. 

ee 
Real Property—Right of Trustee to 
Give General Warranty Deed 


Ohio—Supreme Court 


Cline, Appellee v. The Central Trust Company, 
Trustee and Successor Trustee, Appellant, 136 
O. S. 502. Decided April 17, 1940. 


Testator during his lifetime entered into 
a certain lease as a lessor which lease con- 
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tained a purchase option whereby lessor 
covenanted for himself, his heirs, executors, 
administrators and assigns, to convey the 
premises under lease to the lessee by a good 
and sufficient deed of general warranty with 
release of dower upon the payment of the 
agree purchase price. 

Following testator’s death and succession 
to the title to the real estate in question by 
appellant as testamentary trustee, the lessee 
exercised his purchase option and the ap- 
pellant tendered a deed warranting against. 
all persons claiming by, from, through or 
under it. This the lessee refused to accept 
and instituted an action for specific per- 
formance of the covenant to convey by gen- 
eral warranty deed. 

HELD: “All plaintiff is entitled to is a 
conveyance of the legal estate of the trus- 
tee warranted by the trustee against his 
own acts. When a trustee has done this, he 
has performed as fully as he may under 
the law. The remedy of the lessee for the. 
failure to give a general warranty deed be- 
comes a right of action against the estate 
of the deceased lessor.” 


ee 


Real Property—Superiority of Estate 
Claim Over General Judgment 
Against Devisee 


North Dakota—Supreme Court 
Aberle v. Merkel, 291 N. W. 913. 


Real estate passes immediately to the 
heir upon the death of the ancestor, but 
where an heir is indebted to the estate the 
estate has a lien upon all of the interest of 
the heir in the estate superior to the lien 
of a general judgment against the heir. The 
claim of the estate against the heir may be 
transferred to the heir as property belong- 
ing to the estate. 

———__—_ 9 


Taxation — Estate — Distinction Be- 
tween General and Special Power 
of Appointment Within Intent of 
Federal Act 


United States—Supreme Court 


Morgan, Executor v. Commissioner of Internal 
Revenue, 309 U. S. 78. 


Appellant had contended that, although 
under a certain power decedent could have 
appointed anyone to receive the trust prop- 
erty, the particular form of power by statute 
and decisions of Wisconsin was defined as a 
“special power.” 

In holding this to be, nevertheless, a tax- 
able power of appointment, the Court said: 
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“the courts examined the local law to ascer- 
tain whether a power would be construed 
by the state court to permit the appoint- 
ment of the donee, his estate or his creditors, 
and on the basis of the answer to that ques- 
tion determined whether the power was gen- 
eral within the intent of the federal act.” 

The Court also said: “The distinction 
usually made between a general and a 
special power lies in the circumstance that, 
under the former, the donee may appoint 
to anyone, including his own estate or his 
creditors, thus having as full dominion over 
the property as if he owned it; whereas un- 
der the latter, the donee may appoint only 
amongst a restricted or designated class of 
persons other than himself.” 


ee 


Taxation—Estate & Inheritance — 
Succession Duty on Stock of Cana- 
dian Company Owned by Non-Resi- 
dent Decedent and Located in For- 
eign State Held Improper 


Ontario—Supreme Court 
Williams v. The King, decided May 15, 1940. 


This decision concerns the question of the 
liability for Ontario succession duties of 
shares in an Ontario company, which were 
owned by a deceased person domiciled in the 
United States where they were physically 
located and where under the by-laws of the 
company they were transferable on a branch 
transfer register in the United States. The 
suit was regarded as a test case and the 
Attorney-General for Ontario has announced 
that an appeal from this judgment will be 
taken at once to the Privy Council. 

By by-law and resolution the Company 
had duly appointed the Royal Trust Com- 
pany at Toronto registrar of the company’s 
stock, The Trusts and Guarantee Company 
Limited, Toronto, transfer agent, and the 
Manufacturers and Traders Trust Company, 
Buffalo, New York, an additional registrar 
and transfer agent at whose office “share- 
holders may have their stock registered and 
transferred within the United States of 
America.” 


It was held that the shares in question 
were not subject to Ontario succession duty 
and that the estate was entitled to refund 
of the sum paid with interest at 4% and 
costs. 

Distinguishing the case from that of 
Erie Beach Company v. Attorney-General 
for Ontario, 1930, A. C. 161, his Lordship 
said that the point of difference was that 
the Erie Beach Company had no transfer 
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office in New York and in addition a by- 
law of the company, when read together 
with Section 56 of the Ontario Companies 
Act; placed a restriction which made it 
necessary for valid transfer to take place 
at the head office in Ontario. 

“It is my view that the situs of the shares 
in question is where the register is at Buf- 
falo since the shares could be effectively 
dealt with there without anything further 
to be done in Ontario. Besides this the 
Courts in New York could as against the 
company compel the transfer of the shares 
in that jurisdiction.” 

———o 


Taxation — Income — Income From 
Trust for Support of Divorced Wife 
Held Not Taxabie to Husband if 
Trust Completely Discharges Hus- 
band’s Liability for Support 


United States—Supreme Court 


Helvering v. Fuller, decided April 22, 1940. 
Helvering v. Leonard, decided April 22, 1940. 


The Fuller case:—Where an irrevocable 
trust set up for the wife’s benefit was ap- 
proved by a Nevada divorce decree, the 
trust income is held not taxable to the hus- 
band after the divorce, since the trust, un- 
der the Nevada law, completely discharged 
the husband’s liability to support his wife. 

The Leonard case: Where a trust was set 
up during divorce proceedings in New York 
and the husband guaranteed the principal 
and interest, the income is held taxable to 
the husband since the divorce decree did 
not discharge the guaranty liability of the 
husband. Also it was not shown that after 
the decree the New York court no longer 
had power over the trust. 


a, 


Taxation — Inheritance — Tax Com- 
puted on Basis of Remainder Inter- 
ests in More Distant Relatives Al- 
though Spouse Exercised Right to 
Cut Off These Interests in Her 
Favor 


Washington—Supreme Court 


In the Matter of the Estate of Benjamin Ivy, 104 
Wash. Decisions 28, May 2, 1940. 


Benjamin Ivy died January 27, 1937, leav- 
ing a will under which the residue of his 
estate passed to the trustee under a trust 
agreeement executed by the testator and his 
wife in October, 1936. That agreement 
placed the entire estate of the testator and 
his wife in trust, the net income to go to 
the trustors, together with so much of the 





corpus of the trust estate as the trustors 
saw fit to withdraw. In the event of the 
death of either of the trustors the survivor 
succeeded to all the rights and privileges 
under the agreement and became the sole 
beneficiary of the trust. Upon the death 
of the survivor the trust estate is to be dis- 
tributed to various beneficiaries. Under the 
trust agreement the trustors, or the sur- 
vivor, may, with the approval of the trustee, 
amend or revoke the trust agreement. On 
October 15, 1937, subsequent to the death 
of Benjamin Ivy, the surviving trustor, Mrs. 
Ivy, amended the trust by eliminating there- 
from all of the remaindermen and making 
the surviving trustor herself the sole bene- 
ficiary of the trust. 


The Inheritance Tax Department con- 
tended that Mrs. Ivy took, as of the date 
of the death of the decedent, a life estate, 
with the right to invade the principal, with 
a vested remainder over to the persons 
named in the trust agreement, and that the 
inheritance tax must be computed upon such 
life estate and such vested remainders as 
provided by statute, notwithstanding the 
changes made in the trust agreement by the 
surviving trustor after the decedent’s death. 
Counsel for the estate contended that title 
to all of the property of the trust vested 
in the trustee; that Mrs. Ivy was the sole 
beneficiary of the trust; and that the re- 
mainderman took a contingent remainder 
which was extinguished by the amendment 
of the trust agreement on October 15, 1937. 


HELD: Mrs. Ivy took a life estate under 
the will and trust agreement, notwithstand- 
ing her right to invade and exhaust the 
whole principal. The estate must pay an 
inheritance tax based upon Mrs. Ivy’s life 
estate and upon the interests of the re- 
maindermen, which are taxable at a higher 
rate, because their relationship to the testa- 
tor is not as close as that of Mrs. Ivy. 


The court held that the tax is computed 
as of the date of the death of the decedent 
and that the subsequent amendment to the 
trust instrument, making Mrs. Ivy the sole 
beneficiary, does not alter the situation. 
The court said that the argument that to 
tax persons who will receive nothing (which 
is the result of sustaining the position of 
the Inheritance Tax Department) is against 
reason and justice and out of step with the 
well-settled doctrine that inheritance taxes 
are created upon the right to inherit and re- 
ceive, and chargeable to the recipient, should 
be addressed to the legislature. 
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Wills — Probate — Incorporation by 
Reference—Necessity of Incorpor- 
ated Document Being in Existence 
—Effect of Codicil—Requirement 
That Legatee Be Found Within Cer- 
tain Period 


California—Supreme Court 


Simon v. Grayson, 99 Cal. Dec. 438 (May 27, 


1940). 


Decedent, Seeligsohn, in paragraph IV of 
a will dated March 25, 1932, left $6,000 to 
his executors “to be paid by them in certain 
amounts to certain persons as shall be di- 
rected by me in a letter that will be found 
in my effects * * * addressed to * * Simon 
and * * Green * * and will be dated March 
25, 1932.” No letter bearing this date was 
found, but a letter dated July 3, 1933, was 
found, directing $4,000 to be paid to Esther 
Cohn, certain sums to other persons. “If 
any of the said persons cannot be found by - 
you within six months after my death, or 
if any of the said persons shall predecease 
me, the sum directed to be paid to such per- 
sons * * * shall be paid by you to my heirs.” 
On November 25, 1933, testator executed 
codicil making no changes in paragraph IV, 
containing no reference to letter of July 3rd 
but reciting that, “Except as expressly 
modified by this Codicil, my Will of March 
25th, 1932 shall remain in full force and ef- 
fect.” 


From decree awarding the $4,000 legacy to 
Esther Cohn’s estate, she having died seven 
days after testator, the latter’s executors 
appeal. Judgment affirmed. 


HELD: (1) Existing but not future docu- 
ments may be incorporated in will. In this 
case letter not in existence when will was 
executed but was in existence when codicil 
was executed, and republication of will 
through codicil satisfied “existing document” 
rule. (Citing certain English cases). This 
is true irrespective of fact that codicil 
makes no reference to letter. 


(2) Although there was a discrepancy 
in dates between letter referred to in will 
and the letter found, evidence showed to 
reasonable certainty that document in ques- 
tion was one referred to in will. 


(3) Legacy to Esther Cohn did not lapse 
because of her death, she having survived 
testator and her whereabouts being known 
to executors within two days after testator’s 
death, thereby coming within requirement 
that legatee be “found” by executors with- 
in six months. 
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